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. INTRODUCTION

The Washington Public Records Act (the “PRA”), RCW 42.56 et. seq., was adopted
by initiative in 1972 and reflects a broad policy favoring access to public records. The PRA
requires access to all public records absent an applicable specific statutory exemption, and
includes statutory penalties for agencies that wrongfully withhold documents. However, the
policy of open disclosure has been constricted by legislative and judicial action. When
adopted, the PRA featured just 10 statutory exemptions; now, that list has grown to over
more than 75. In addition, public agencies in some instances have fought disclosure in
instances where the requested records reflect poorly on the agency, and the courts
occasionally have engaged in per se rulemaking that has precluded access to broad
categories of public records. Some recent court decisions, however, reflect a return to the
underlying principles of the PRA, and offer hope that the PRA will continue as a forceful
tool by which the public can inform itself about the business of public agencies. Other
recent decisions, however, broadly exempted public records from disclosure based on
attorney-client privilege and work-product, and left unresolved the application of the PRA to
courts.

1. THE PURPOSE OF THE PUBLIC RECORDS ACT

When it recodified the PRA into a new section of Washington's Code in 2005, the
legislature was explicit that the Act serves to inform the public and allow the public insight
into the workings of public agencies:

The people of this state do not yield their sovereignty to the agencies that

serve them. The people, in delegating authority, do not give their public
servants the right to decide what is good for the people to know and what



is not good for them to know. The people insist on remaining informed
so that they may maintain control over the instruments that they have
created. The public records subdivision of this chapter shall be liberally
construed and its exemptions narrowly construed to promote this public

policy.
RCW 42.56.030.

In addition, the predecessor chapter to the current PRA noted that:

Public confidence in government at all levels is essential and must be
promoted by all possible means. . . Public confidence in government at
all levels can best be sustained by assuring the people of the impartiality
and honesty of the officials in all public transactions and
decisions...[Though] [m]indful of the right of individuals to privacy and
of the desirability of the efficient administration of government, full
access to information concerning the conduct of government on every
level must be assured as a fundamental and necessary precondition to the
sound governance of a free society.

RCW 42.17.010 (5), (6), (11).

Washington courts have incorporated these policy statements into the review process
concerning access to public records, and routinely note that the PRA is to be liberally
construed to promote full access to public records, and exemptions to the PRA are to be
narrowly interpreted. See, e.g., Livingston v. Cedeno, 164 Wn.2d 46, 50, 186 P.3d 1055
(2008); Hangartner v. City of Seattle, 151 Wn.2d 439, 90 P.3d 26 (2004).

1. WHAT CONSTITUTES A PUBLIC RECORD?

The PRA defines “public records” broadly:

Public record includes any writing containing information relating to the
conduct of government or the performance of any governmental or
proprietary function prepared, owned, used, or retained by any state or
local agency regardless of physical form or characteristics.

RCW 42.56.010(2). Likewise, a “writing” includes any kind of document:



"Writing" means handwriting, typewriting, printing, photostating,
photographing, and every other means of recording any form of
communication or representation, including, but not limited to letters,
words, pictures, sounds, or symbols, or combination thereof, and all
papers, maps, magnetic or paper tapes, photographic films and prints,
motion picture, film and video recordings, magnetic or punch card, discs,
drums, diskettes, sound recordings and other documents including
existing data compilations from which information may be obtained or
translated.

RCW 42.56.010(3). E-mails of governmental officials are public records. Tiberino v.
Spokane County, 103 Wn. App. 680, 13 P.3d 1104 (2000).

Even if records are not located at a public agency, they still may be public records if
they were prepared, are owned or have been used by a state or local agency. For example, a
settlement agreement retained only by an insurance company that involves a public agency is
a public record. Wright v. Spokane School District 81, Case No. 94-2-014778, Spokane
County Superior Court; see also Daily Gazette Co., Inc. v. Withrow, 350 S.F. 2d 738 (W. Va.
1986). Also, legal bills by private law firms which are sent to an agency are public records
subject to disclosure. RCW 42.56.904; West v. Thurston County, 144 Wash. App. 573, 584,
183 P.3d 346 (2008). Likewise a promise by a public agency of confidentiality regarding a
certain record does not override provisions of PRA. Spokane Police Guild v. Washington
State Liquor Control Board, 112 Wn.2d 30, 769 P.2d 383 (1989).

IV.  WHAT CONSTITUTES AN AGENCY WITHIN THE SCOPE OF THE
PUBLIC RECORDS ACT?

The Act contains a definition for an agency in RCW 42.56.010:

(1) "Agency" includes all state agencies and all local agencies. "State
agency" includes every state office, department, division, bureau,
board, commission, or other state agency. "Local agency" includes
every county, city, town, municipal corporation, quasi-municipal



corporation, or special purpose district, or any office, department,
division, bureau, board, commission, or agency thereof, or other local
public agency.

In general, this definition does not create much confusion about whether a particular
government or quasi-government department is subject to the act. However, a more
interesting and more difficult question is raised when private entities contract with
governmental agencies: are they, for purposes of the statute, an "other local public agency?"

In the case of Clarke v. Tri-Cities Animal Care & Control, 141 Wash. App. 185, 181
P.3d 881 (2008) Division Three of the Court of Appeals held that, under the "functional
equivalent” test, the Tri-Cities Animal Care & Control ("“TCAC") was an "agency" and that
its records were subject to disclosure under the Act. The Court applied a four factor test:
"(1) whether the entity performs a governmental function; (2) the level of government
funding; (3) the extent of governmental involvement or regulation; and (4) whether the entity
was controlled by the government.” 1d. at 192. Because TCAC performed a governmental
function (animal control for Benton and Franklin counties), received nearly all of its funding
from public money, and was overseen by the local Animal Control Authority, on balance, the
factors weighed in favor of construction of TCAC as an "agency."

Not all four factors must be present, but, "the criteria on balance should suggest that
the entity is question is the functional equivalent of a state or local agency.” Id.; see also
Telford v. Thurston County Bd. Of Comm'rs, 95 Wash. App. 149, 974 P.2d 886 (1999)
(Washington State Association of Counties and Washington Association of County Officials

were public agencies subject to the disclosure requirements of the PRA); contra, see

Spokane Research & Defense Fund v. West Central Community Development Association,
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133 Wash. App. 602, 137 P.3d 120 (2006) (private, non-profit association that rented public
land and occasionally contracted for public service was not the functional equivalent of an
agency and was not subject to the PRA).
In addition, a question arises as to whether courts are "agencies™ are subject to the
PRA. For more discussion on this topic, see "Interaction of Courts and the Public Records
Act," infra).
V. PROCEDURE TO REQUEST PUBLIC RECORDS

A. MAKING A REQUEST.

The PRA does not require a request to be made in writing or include any specific
statutory citation. Hangartner v. City of Seattle, 181 Wn.2d 439, 447, 90 P.3d 26 (2004);
WAC 44-14-03006, "Form of Requests."* However, making a request in writing generally is
preferred because a written request provides a record of the date the request was made. A
person seeking public records need not cite the PRA specifically but should “state the
request with sufficient clarity to give the agency fair notice that it ha[s] received a request for
a public record.” Wood v. Lowe, 102 Wn. App. 872, 878 (2000).

A requesting person may seek to inspect the public records or receive a copy. Public
records must be available for inspection during the regular hours of the agency at issue, or, if
the agency is not open at least 30 hours per week, must be available from 9:00 a.m. to noon
and 1:00 p.m. to 4:00 p.m., Monday through Friday. RCW 42.56.090. However, the

method by which a person may obtain access (copies or inspection) may be constricted if the

! The Washington State Attorney General's Office has issued a set of Model Rules which, although non-
binding, provide excellent guidance on access to public records and the proper way to ensure a request is
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requesting party is an inmate in a correctional facility. RCW 42.56.100; Sappenfield v.
Department of Corrections, 127 Wn. App. 83 (2005) (department policy of mailing copies of
records rather than allowing personal inspection valid under PRA).

Agencies may not charge a fee for locating documents or for inspection of public
records. RCW 42.56.120.

If a person seeks a copy of a public record, the agency may charge a reasonable
copying cost. RCW 42.56.070(7); RCW 42.56.080. Legislation was introduced this year to
raise the statutory maximum an agency may charge from the current $.15/page to $.25/page.
Senate Bill 5250 (heard in committee but did not pass); RCW 42.56.070(8). Anagency may
charge more than $.15/page for copying if it can establish its actual copying costs are greater
than that per page. An agency may request a deposit of up to ten percent (10%) of the
copying costs for a records request. In addition, the agency may choose, when the request
involves a large number of records, to respond on an installment basis and collect copying
costs when an installment is produced. If an installment of records is not claimed or
reviewed, the agency is not required to respond further to the request. RCW 42.56.120.
Public agencies must make available facilities for copying public records unless this would
unreasonably disrupt the operations of the agency. RCW 42.56.080.

Importantly, a requesting party is not required to state a purpose for the request.?

Public agencies may not distinguish between requesting parties or require a requesting party

handled appropriately. More information, and a copy of the model rules, can be found at
http://www.atg.wa.gov/ModelRules.aspx.

An exception to this general rule is applicable for particular requests from some
incarcerated persons who send harassing requests. See, Senate Bill 5130/House Bill 1181.
6



to show cause for the request. Stated differently, the reason a person seeks a public record is
irrelevant. RCW 42.56.080.

B. THE AGENCY’S DuTY To RESPOND.

After receipt of a request for public records, a public agency must respond within five
(5) business days by either (i) providing the record; (ii) acknowledging receipt of the request
and providing a reasonable estimate of the time necessary to respond; or (iii) denying the
request. RCW 42.56.520. If access to a record is denied, the agency must state in writing
the specific exemption for denying access. RCW 42.56.520; RCW 42.56.210(3). The
agency must further conduct a review of the denial. RCW 42.56.520. Such review is
complete after two days and constitutes final agency action for purposes of judicial review.
RCW 42.56.520. Any challenge to a wrongful denial or withholding of records must be
brought within one year of the final agency action, but the statute does not begin to run until
the agency supplies a proper privilege log and claim of exemption. RCW 42.56.550(6);
Rental Housing Ass'n of Puget Sound v. City of Des Moines, 165 Wn.2d 525, 199 P.3d 393
(2009) (statute of limitations does not begin to run until the agency supplies a proper
privilege log, which includes 1) an identification of the record withheld, 2) a citation to the
exact exemption claimed for the withholding, and 3) an application of the cited exemption to

the withheld record).

Under this new law, an agency may deny a public records request from an incarcerated
individual if the agency convinces a court that the request was made to harass or intimidate
the agency, or would threaten the security of the correctional facility or the staff, inmates or
family members of staff or inmates, or fulfilling the request would aid in criminal activity.

7



An agency is not required to create records that do not already exist to respond to a
public records request. Smith v. Okanogan County, 100 Wn. App. 7, 12-14 (2000). An
agency, however, is required to conduct a reasonable search for the records, including
searching each location where responsive documents may be located. Neighborhood
Alliance of Spokane County v. County of Spokane, 2009 WL 2456857 (unreported opinion,
August 11, 2009) (Spokane County subject to fines and penalties for inadequate search when
it failed to look for original documents in a personal computer of an employee before
"wiping" the hard drive and transferring it to another employee where the County knew, or
should have known, that potentially responsive documents could be found on the "old" hard
drive). If part of the record is nondiscloseable, then that part should be deleted from the
record requested and the balance must be made available to the requesting party. RCW
42.56.210(1).

C. A PERSON IDENTIFIED IN A RECORD MAY REQUEST AN INJUNCTION
PREVENTING RELEASE.

An agency or a person identified in a record may request an injunction from Superior
Court to prevent release of a record. RCW 42.56.540.

An agency may itself seek injunctive relief against itself in lieu of denying a request
for records pursuant to RCW 42.56.540. Soter v. Cowles Publishing Company, 131 Wn.
App. 882,907 (2006), aff'd, 162 Wn.2d 716 (2007). In Soter, the Court found that an agency
may seek an injunction when “either agency functions or individuals would be irreparably
damaged by disclosure...spar[ing] the agency the uncertainty and cost of delay, including the

per diem penalties for wrongful withholding” and that a requester would not suffer any



prejudice by having a lawsuit filed against him or her because, should the requester prevail,
he or she would be entitled to attorney fees. 1d. The Supreme Court upheld this
interpretation, citing WAC 44-14-08004(5)(c) for the proposition that agencies may seek
injunctive relief. Soter, 162 Wn.2d at 753.

Under RCW 42.56.540, the Court may grant injunctive relief blocking the disclosure
of public records only if the Court finds both: (1) “that disclosure is not in the public
interest”; and (2) “that disclosure would cause a substantial and irreparable damage to a
person or a vital government function.” Dawson v. Daly, 120 Wash.2d 782, 794 (1993); see
also RCW 42.56.540. RCW 42.56.540 is not a substantive basis for nondisclosure, but
simply “a procedural provision which allows a superior court to enjoin the release of specific
public records if they fall within specific exemptions found elsewhere in the Act.”
Progressive Animal Welfare Society (“PAWS™) v. University of Washington, 125 Wn.2d
243, 257-58 (1994). The Supreme Court decision in Soter reinforces that RCW 42.56.540 is
a procedural provision only: while a person seeking to enjoin release of a public record may
bring a lawsuit against only the public agency, the requesting party generally may seek to
intervene in the lawsuit to protect his or her interests in public disclosure of the subject
record. Requiring the person seeking injunctive relief to litigate against the agency is one
way that costs for the requesting party are kept minimal; i.e., a requesting party generally
will not be forced to litigate and defend the request unless he or she chooses to intervene or
to bring suit, as described below. Under Soter, however, a requester potentially faces risk of
a lawsuit from the agency to which a request was directed any time he or she makes a public

records request.



D. PROCEDURE AFTER AN AGENCY DENIES A PuBLIC RECORDS REQUEST.

If access to a record is denied, the person making the request for access may request
the Superior Court in the county in which the record is maintained to require the agency to
show cause why the record should not be made available. RCW 42.56.550(1). The action
must be initiated within one year of the agency's claims of exemption or last production of a
record on a partial or installment basis. RCW 42.56.550(6); Rental Housing Ass'n, supra.
The requesting party may also seek review of the denial by the Attorney General, who will
provide a written opinion concerning the request for access. RCW 42.56.530. An Attorney
General Opinion is not binding either on the public agency or the requesting party.

If a person prevails against an agency, it is mandatory that the requesting party be
awarded attorneys fees and daily penalties (based on the number of days concerning which
access to the record was denied) between $5.00 and $100.00 per day.® Even if a party only
partially prevails on obtaining access to some but not all records, attorneys fees and penalty
awards should be granted under the theory that, but for the action being brought, the record
would not have been released and the requesting party has prevailed on at least some of the
arguments raised. RCW 42.56.550(4); Violante v. King Co. Fire District, 114 Wn. App.
565, 59 P.3d 109 (2002). The statutory penalty must be awarded even if the Court finds that
the public agency did not deny the request in bad faith. King County v. Sheehan, 144 Wash.
App. 325, 57 P.3d 307 (Wash. App. Ct. 2002); Zink v. City of Mesa, 140 Wash. App. 328,

166 P.3d 738 (2007) (""substantial compliance™ with the Act is not sufficient for an agency to

* See "Recent Litigation" for a discussion of factors relevant to the size of statutory
penalties.
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avoid a fine). The penalty should be awarded even if the public records lawsuit was not the
precipitating factor leading to disclosure. Spokane Research v. City of Spokane, 155 Wn.2d
89 (2005).

No claim for any loss or damage from release of a record may be brought against an
agency or public official or employee of the agency if an individual acted in good faith in
releasing a record. RCW 42.56.060.

VI. KEY EXEMPTIONS FROM DISCLOSURE

The PRA includes over 75 separate exemptions that exclude certain public records
from disclosure. In addition, a record may not be subject to disclosure if another statute
outside of the PRA "excepts" or prohibits disclosure of specific information or records.
RCW 42.56.070(1), state and federal statutes exempt some 250 other categories of records
from disclosure. Some of the key exemptions, and recent court decisions interpreting them,

are discussed below:

A. PERSONAL INFORMATION

One of the most frequently litigated exemptions is personal information. "Personal
information” in files maintained for employees, appointees, or elected officials of any public
agency is exempt to the extent that disclosure would violate their right to privacy. RCW
42.56.230. Such information need not be located in an employee’s personnel file to be
exempt. However, an agency may not avoid disclosure of an otherwise non-exempt public

record by placing it into an employee or student file. Lindeman v. Kelso School District No.
11



458, 162 Wn.2d 196, 172 P.3d 329 (2007) (videotape of incident on school bus was not
subject to the student file exemption simply because it was placed into a student file; that
exemption was meant for personal information such as grades, physical evaluations,
schedules, and personally identifying information).

To establish invasion of privacy from release of a record involves a two-part test.
The public agency or party objecting to disclose must demonstrate both “that the information
would be offensive and of no legitimate public interest.” Brouillet v. Cowles Publishing Co.,
114 Wash.2d 788, 798 (1990) (emphasis in original); RCW 42.56.050. The court may not
balance the employee’s privacy interest against the interest of the public in disclosure. E.g.,
Brown v. Seattle Public Schools, 71 Wn. App. 613, 618 (1993).

Exempt information includes such matters as Social Security numbers and intimate
details of a person's private life. One court noted that Asexual relations, for example, are
normally entirely private matters, as are family quarrels, many unpleasant or disgraceful or
humiliating illnesses, most intimate personal letters, most details of a man=s life in his home,
and some of his past history that he would rather forget.@ Cowles Publ'g Co. v. State Patrol,
109 Wn.2d 712, 721, 748 P.2d 597 (1988).

Public employees' residential addresses and residential phone numbers are exempt
from disclosure, RCW 42.56.250(3), as are applications for public employment, including
resumes and other related materials submitted with respect to "an applicant.” RCW
42.56.250(2). Taxpayer information is exempt if it is information required of a taxpayer in

connection with an assessment or collection of tax and its release is prohibited by the tax
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statutes or it violates a person=s right to privacy or would result in an unfair competitive
disadvantage to the taxpayer. RCW 42.56.230(3).

The public has a clear interest in how a public agency handles employee’s
misconduct, and there thus is a legitimate public interest in employee misconduct. For
example, in Brouillet, Cowles Publishing Company requested records disclosing the reasons
behind revocation of certain teachers’ certificates, some of which included statements about
sexual involvement of teachers with students. 114 Wash.2d at 798. Prior to filing suit, the
school district had released the teachers’ names. Id. at 791. The Court found that the public
has a legitimate interest in misconduct in schools by teachers and the manner in which
misconduct is handled by the school system and, therefore, that no privacy right was violated
by disclosure. 1d. at 798. The Court affirmed the trial court’s ruling that disclosure of
documents detailing the reasons for revocation of teacher certificates, including the teachers’
names, was required under the PRA. Id. at 790-91.

Moreover, though Washington courts have found that employee evaluations that do
not address specific misconduct may be exempt from disclosure in order to encourage full
and frank discussion of public employee performance, those same courts have indicated that
disclosure is appropriate when evaluations address “specific instances of misconduct or
public job performance.” Brown, 71 Wn. App. at 619, citing Dawson v. Daly, 120 Wn.2d
782,945 P.2d 995 (1993) (employee evaluations which do not discuss specific instances of
misconduct or performance of public duties are exempt from disclosure). For instance, a
Spokane County Superior Court held that records related to an investigation of alleged

sexual contact between a firefighter and a minor, occurring in a public fire station, must be
13



disclosed due to the public’s legitimate interest. Ross v. City of Spokane, Spokane County
Superior Court Case No. 06201518-0 (April 2006).

However, when the requested record is a performance evaluation or survey of a high-
level public employee, performance evaluations are subject to disclosure. Spokane Research
& Defense Fund v. City of Spokane, 99 Wash. App. 452, 994 P.2d 267 (2000) (surveys and
evaluations of Spokane City Manager subject to disclosure because public has a legitimate
interest in the job performance of its high-ranking and high-profile employees).

Where allegations of misconduct are not sustained, records of investigations
concerning the same will not be released. In Bellevue John Does 1-11 v. Bellevue School
District No. 405, 164 Wn.2d 199, 189 P.3d 139 (2008), the Seattle Times newspaper sought
access to records relating to alleged misconduct by certain teachers. The newspaper sought
two types of information: (1) the identities of the teachers who were the subjects of the
allegations; and (2) letters of direction issued by the school districts to the accused teachers.

Reversing the Washington Court of Appeals determination that only records relating
to allegations of misconduct that were “patently false” were exempt from public disclosure,
the Washington Supreme Court ruled that teachers who were the subjects of unsubstantiated
allegations of sexual misconduct have a right to privacy in their identities. The Court
defined an unsubstantiated allegation as one where an investigator, faced with conflicting
accounts, is unable to reach a firm conclusion about what really happened and who is telling
the truth. The Court reasoned that withholding the identities of teachers who are subjects of
unsubstantiated allegations will not impede the public’s ability to oversee school districts’

investigations of alleged teacher misconduct. Similarly, the Court held that the public does
14



not have a legitimate concern in the identities of teachers who are subjects of letters of
direction when such letters do not identify any substantiated misconduct or impose any
discipline.

On the other hand, the Thurston County Superior court denied a motion for injunctive
relief filed on behalf of public agency employees seeking to enjoin disclosure of public
records that demonstrated their past criminal history, finding that such information was of
legitimate public concern and not highly offensive. Washington Federation of State
Employees v. Department of Social and Health Services, Thurston County Superior Court
Case No. 05-2-846-3, Transcript of Hearing (June 3, 2005).

Moreover, even non-conviction data held in police files can be inspected by the
public, though not copied or disseminated. Hudgens v. Renton, 49 Wn. App. 842, 845
(1987), discussing RCW 10.97.080 (prohibiting retention or reproduction of non-conviction
data). In Hudgens, the agency argued that access to information about a particular arrest
would violate the arrestee’s right to privacy because a DWI charge and a strip search were
involved. Id. at 846. The Court noted that potential embarrassment does not automatically
rise to a “highly offensive” level. Id.

B. INVESTIGATIVE INFORMATION.

Specific intelligence information and specific investigative records compiled by
investigative, law enforcement and penology agencies, and state agencies vested with the
responsibility to discipline members of any profession, are exempt from disclosure if
nondisclosure is essential to effective law enforcement or for the protection of any person=s

right to privacy. RCW 42.56.240.
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In order to qualify as an investigative record, the record must be compiled as a result
of a specific investigation focusing with special intensity upon a particular party and the
investigation must be one designed to ferret out criminal activity or to shed some light on
some other allegation of malfeasance. Dawson v. Daly, 120 Wn.2d 782, 845 P.2d 995
(1993). Law enforcement records, including incident reports, are subject to disclosure if a
suspect has been arrested and the matter has been referred to a prosecutor for a charging
decision unless the law enforcement agency can demonstrate some threat to law enforcement
or privacy because of release of the records. Cowles Publishing Co. v. Spokane Police
Department, 139 Wn.2d 472, 987 P.2d 620 (1999).

Administrative reviews do not constitute investigative records. Cowles Publishing
Co. v. City of Spokane, 69 Wn. App. 678, 849 P.2d 271 (1993). In Cowles v. Spokane, the
Spokane Police Department sought the protection of RCW 42.56.240 for reports it had
assembled concerning police dogs coming into contact with people, arguing that the reports
were in the nature of investigative records. Id. at 682. Both the trial court and Court of
Appeals determined that since the police department was merely complying with internal
rules relating to assembling and compiling the records, the exemption under RCW
42.17.310(1)(d) was not applicable to these Aadministrative@ reports. Likewise, the
Washington Supreme Court noted that not every function of a traditional “law enforcement”
agency constituted law enforcement so as to qualify public records for this exemption, and
held that identifying information in public records related to a medical misconduct
investigation in Washington prisons is not exempt from disclosure. Prison Legal News, Inc.

v. Washington State Dep’t of Corrections, 154 Wn.2d 628 (2005).
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C. THE DELIBERATIVE PROCESS EXEMPTION.

The deliberative process exemption excludes preliminary drafts, notes,
recommendations, and intra-agency memorandums in which opinions are expressed or
policies formulated or recommended. RCW 42.56.280. However, a specific record shall not
be exempt when publicly cited by an agency in connection with any agency action. Hearst
v. Hoppe, 90 Wn.2d 123, 580 P.2d 246 (1978). Furthermore, records are not exempt if the
policies or recommendations contained in the requested records have been implemented; the
exemption covers records related to policy formulation, and records concerning policy
implementation are not exempt. Brouillet v. Cowles Publishing Co., 114 Wn.2d 788, 791
P.2d 526 (1990); Dawson v. Daly, supra.

A public agency seeking to withhold records under this exemption must satisfy a
four-part test: (i) records must contain predecisional opinions or recommendations; (ii)
disclosure would be injurious to the deliberative process; (iii) disclosure would inhibit the
flow of recommendations, observations and opinions; and (iv) the materials covered by the
exemption reflect policy recommendations and opinions and not raw factual data on which a
decision is based. American Civil Liberties Union v. City of Seattle, 121 Wn. App. 544, 89
P.3d 295 (2004).

D. WORK PRODUCT/ATTORNEY-CLIENT PRIVILEGE.

The PRA exempts records which are relevant to a controversy to which an agency is
a party but which records would not be available to another party under the rules of pretrial
discovery for causes pending in the Superior Courts, and the Supreme Court has broadly

interpreted this exemption to protect materials, including witness interviews, contained in
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files of agency lawyers. RCW 42.56.290; see also Soter, supra, 162 Wn.2d 716. This
exemption is intended to protect the work product of an agency lawyer. The Washington
Civil Rules of Procedure are applicable in analyzing this exemption. Under RCW 42.56.290
and the Civil Rules: (1) the mental impressions, conclusions, opinions or legal theories of an
attorney are protected; (2) other materials assembled by an agency lawyer may be protected
if the agency has a reasonable expectation that litigation will be commenced; and (3) records
may be made available if the party seeking discovery has substantial need of the materials in
the preparation of his case and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. Limstrom v. Ladenburg, 110 Wn. App. 133, 39
P.3d 351 (2002). For records to be relevant to a controversy, there must be existing,
completed or reasonably anticipated litigation and not a prolonged public dispute, debate or
contention or merely a litigation-charged atmosphere. Hangartner v. City of Seattle, 151
Whn.2d at 450.

Reports prepared by an attorney pursuant to an agency mandate, such as an Anti-
Harassment investigation report, do not qualify as work product because they were prepared
as a matter of general administration, not in anticipation of litigation. Morgan v. City of
Federal Way, (August 20, 2009) (see "Recent Litigation," infra). Washington courts also
recognize a general attorney-client privilege exemption for records arising under RCW
5.60.060(2)(a). In the Hangartner case, in a 5-4 decision, the Supreme Court recognized
5.60.060(2)(a) as an "other" statute, exempting attorney-client communications. The court
determined that protection from such communications exists regardless of whether there is

pending litigation on existing controversy.
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E. OTHER EXEMPTIONS.
a. Other Statutes.

RCW 42.56.070 states that records may be exempted if specifically referenced in the
chapter or in another statute Awhich exempts or prohibits disclosure of specific information
or records.@ There are 250 "other" statutes under state and federal law that purport to
exempt public records from disclosure.

One such statute is the Federal Health Insurance Portability and Accountability Act
(HIPAA), which prohibits dissemination or publication of any individually identifiable
health information regardless of the public interest in that information.

b. Criminal And Accident Report Records.

Agencies may release conviction records, consisting of criminal history record
information relating to an incident which has led to a conviction or other disposition adverse
to the subject. RCW Ch. 10.97.030(3). However, non-conviction data (criminal history
record information relating to an incident that did not lead to a conviction or other adverse
disposition against the subject, for which proceedings are no longer actively pending) may
be released only if proceedings are still actively pending. There is a rebuttable presumption
that proceedings are no longer pending if more than one year has elapsed since the arrest,
citation, charge or service of warrant. An inmate=s name, and time and cause of
confinement may be disclosed, but booking photos are exempt from disclosure. Accident
reports prepared by people involved in an accident are exempt from public disclosure but
reports prepared by law enforcement officials are subject to disclosure. RCW 46.52.080;

Guillen v. Pierce County, 144 Wn.2d 696, 31 P.3d 628 (2001).
19



VIl. AGENCY AND JUDICIAL INTERPRETATION
OF THE PUBLIC RECORDS ACT

Since its enactment, the PRA has faced legislative restriction in its application. The
legislature has diluted the public policy of access by increasing the number of exemptions
from the original 10 in 1972 to more than 75.

In addition, public agencies may resist release of records that may reflect unfavorably
on the agency or public employees involved with the agency. For example, the
superintendent of public instruction resisted release of any information on revocations of
teachers' certificates for improper contact with students. Brouillet v. Cowles Publishing Co.,
supra. The Spokane School District No. 81 successfully resisted the release of virtually all
records related to the death of a child on a school field trip. Soter, 131 Wn. App. 882, aff'd,
162 Wn.2d. at 757. The danger, from a requestor’s point of view, is that any agency facing
potential litigation may turn its otherwise internal investigation over to an outside source,
including attorneys and their private investigators, and therefore shield otherwise
discoverable documents behind the attorney-client or attorney work product doctrines.

Law enforcement departments have resisted release of records that question conduct
of department employees. As an example, the Spokane Police Guild resisted release of
information about Spokane police officers' attendance at a Police Guild party that resulted in

a liquor code violation. Spokane Police Guild v. Liquor Control Board, 112 Wn.2d 30, 769
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P.2d 283 (1989). Police have further resisted access to internal affairs investigation of police
departments. Cowles Publishing Co. v. State Patrol, 109 Wn.2d 712, 748 P.2d 597 (1988).
Similarly, the Spokane firefighters’ union unsuccessfully resisted access to records related to
an incident in which a firefighter engaged in sexual contact with a minor while on duty.

The courts have also contributed to the restriction of public access under the PRA,
occasionally engaging in per se rule making to preclude access to broad categorizing public
records. For example, the Court held that the public has no right of access to internal affairs
reports concerning police officers because public disclosure of the reports would hamper
effective law enforcement. Id. Police investigative records, including routine incident
reports, are per se not subject to public disclosure because of an alleged threat to effective
law enforcement, until a matter has been referred to a prosecutor. Cowles Publishing Co. v.
Spokane Police, supra. Likewise, the public per se has no legitimate interest in employee
evaluations of state employees unless the evaluations relate to specific instances of
misconduct or performance of public duties, Dawson v. Daly, supra, and mitigation reports
admitted by counsel for a defendant to a prosecutor as to why a convicted criminal defendant
should not be subject to the death penalty are per se exempt from public disclosure because
release of the material would have a chilling effect on the flow of information to the
prosecutor. Cowles Publishing Co. v. Prosecutor's Office, 111 Wn. App. 502, 45 P.3d 620
(2002).

VIIl. RECENT LITIGATION
Nearly two dozen public records opinions have been issued by Washington appellate

courts in the last two years. Key decisions are discussed hereafter in chronological order.
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A. Clarification of the Attorney Work Product Doctrine and Attorney
Client Privilege - Morgan v. City of Federal Way, ---- P.3d ----, 2009 WL
2529007 (August 20, 2009)

In Morgan, City of Federal Way Municipal Court Judge Michael F. Morgan
attempted to prevent access to an investigative report prepared by a City investigator
regarding allegations of a hostile work environment in the Municipal Court. Pursuant to its
anti-harassment policy, the City retained an investigator to conduct interviews and file a
report on her findings. The City investigator was an attorney, but she was not retained by
Judge Morgan.

When the report was issued, the Tacoma News Tribune filed a public records request
for the document. The City of Federal Way agreed to produce the report, but Judge Morgan
sought, and obtained, a temporary restraining order prohibiting its disclosure. The TRO was
eventually dissolved, and Judge Morgan appealed that decision to the Supreme Court,
alleging that the report was protected by attorney-client privilege and the attorney work
product doctrine.

The Supreme Court held that neither of the claimed exemptions applied. First, the
work product doctrine did not apply because the report was created in the ordinary course of
business (pursuant to a City anti-harassment policy) and was not prepared in reasonable
threat of litigation. Second, the Court determined that the attorney-client privilege did not

apply because there was no attorney-client relationship formed between the investigator and

Judge Morgan; Judge Morgan did not retain the woman as his attorney, she did not render
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legal advice, and Judge Morgan's own references to her in third-party communications
evidenced his belief that she was not his attorney.

B. Dawson v. Daly, 120 Wash.2d 782 (1993) and the Plurality Opinion in

Limstrom v. Ladenburg, 136 Wash.2d 595 (1998) were Recently Affirmed
in Koenig v. Pierce County, --- P.3d ----, 2009 WL 2006366 (July 13, 2009)

In Koenig, a citizen requested records concerning an allegedly unlawful stop of a
vehicle driven by an off duty King County Sergeant. Pierce County produced some of the
documents but withheld certain documents it claimed were exempt from disclosure because
they pertained to the decision of whether or not to file charges in the matter. The requestor
filed suit claiming that the County violated the PRA by withholding records that were not
exempt from public disclosure.

The Washington Court of Appeals Division 1 affirmed the work product exemption
announced in Dawson v. Daly. The Court also endorsed the plurality opinion in Limstrom v.
Ladenburg as precedential authority for the proposition that the work product protection
provided in Dawson is derived from Superior Court Civil Rule 26(b) rather than its criminal
counterpart CrR 4.7. The primary distinction between the two rules is that CR 26 exempts
from discovery both factual documents gathered by the prosecutor in anticipation of
litigation and documents containing the attorney’s opinions, theories or conclusions while
CrR 4.7 only exempts documents containing the attorney’s opinions, theories or conclusions.

Based on its decision to follow the plurality in Limstrom, the Court determined that a factual
witness statement withheld by the County in Koenig was exempt from disclosure under the

PRA.
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C. A Request for Information About Public Records or for Information
Contained in a Public Record is Not a Valid Public Records Request —
Beal v. City of Seattle, 209 P.3d 872 (June 22, 2009)
While meeting with the City of Seattle’s Fleets and Facilities Department director,
members of the public orally requested information about the City’s plans to mitigate
environmental damage caused during construction of a training facility for the City’s police
officers and fire fighters. The oral request did not reference the PRA and likely asked for
information rather than records. When the City did not promptly respond to the request as
required by RCW 42.56.520, the requestors filed suit seeking statutory damages.
Considering the contradicting evidence regarding the substance of the request, the
Washington Court of Appeals Division 1 held that the citizens failed to make an
unambiguous request for identifiable public records and the City did not receive fair notice
that the request was for specific documents under the PRA. The Court noted that while the
PRA does not require written requests, it does require that requests be recognizable as PRA
requests. In this regard, the request’s medium may be relevant to its clarity, and oral
requests are often less clear than written ones. While a specific written request for public
records is not required, it is preferable.
D. The Statute of Limitations on a Public Records Claim Does Not Begin
Until an Exemption is Claimed and a Privilege Log is Issued to the
Requesting Party - Rental Housing Association of Puget Sound v. City of
Des Moines, 165 Wash.2d 525 (Jan. 22, 2009).

In Rental Housing Association, an association of rental housing owners (the

Association) requested documents from the City of Des Moines relating to a crime-free

rental housing program the City had recently adopted. Initially the City provided some of
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the requested documents but refused to produce others based on broad claims of privilege
and exemption. Importantly, the City failed to provide a privilege exemption log that both
specifically identified the withheld documents and also stated the City’s reason for
withholding them. The Association continued to request the withheld documents and the
City finally provided a privilege log nearly six months after the Association’s initial request.
Fourteen months after its initial record request and eight months after receiving the City’s
privilege log, the Association filed suit.

The City claimed the Association’s lawsuit was barred by the PRA's statute of
limitations that requires a requesting party to bring an action “within one year of the
agency’s claim of exemption or the last production of a record on a partial or installment
basis.” RCW 42.56.550(6). The Supreme Court disagreed and held that the City’s original
claim of privilege and exemption was not effective to trigger the statute of limitations
because the City's response did not adequately describe the withheld records and failed to
explain which individual exemption applied to which individual record. The Court
concluded that a valid claim of exemption that would trigger the statute of limitations must
contain the sort of “identifying information” a privilege log provides, including an
identification of the specific exemption and an explanation of how the exemption applies to
the withheld record. Rental Housing Association confirms that broad claims of privilege and
exemption are insufficient to trigger the running of the Public Record Act’s one-year statute

of limitations.
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E. A $15 Per Day Penalty for Gross Negligence in Violating the Public
Records Act is Manifestly Unreasonable — Yousoufian v. Office of Sims,
165 Wash.2d 439 (Jan. 15, 2009)*

In Yousoufian an individual attempted to obtain public records containing economic
studies regarding the impact of sports stadiums on local economies. The studies were
conducted in preparation of a referendum in which voters would decide whether to finance a
$300 million football stadium for the city of Seattle. Some of the records were provided in a
piece meal manner while others were never produced. The trial court found that the records
request had been grossly mismanaged, that records had been unreasonably withheld, and that
the requestor had been repeatedly deceived and misinformed. Despite the fact that it took
the requestor nearly four years to obtain public records, the trial court imposed a penalty of
only $15 per day.

The Supreme Court determined that the trial court abused its discretion by imposing
such a light penalty for a violation it viewed as a lack of good faith. It remanded the matter
back to the trial court with instructions to levy a higher penalty that would provide an
incentive to produce future compliance. The Court reasoned that the legislature established a
penalty range between $5 and $100 to contrast between the least and most violative conduct,
expecting extreme cases to fall at either endpoint with the rest falling in between.

The Court noted that the presence of the following mitigating factors will likely

reduce the statutory penalty: (1) the lack of clarity of the PRA request; (2) an agency’s

* As of the time of writing, the Supreme Court has withdrawn the Yousoufian opinion due to a potential conflict
of interest by Justice Richard Sanders, who has his own public records appeal pending in Thurston County, and
could therefore profit from the higher penalties authorized by Yousoufian. The Supreme Court intends to re-
hear the Yousoufian case and to re-issue its opinion thereafter.

26



prompt response or legitimate follow-up inquiry for clarification; (3) good faith, honest,
timely, and strict compliance with all the PRA procedural requirements and exceptions; (4)
proper training and supervision of personnel; (5) reasonableness of any explanation for
noncompliance; (6) helpfulness of the agency to the requestor; and (7) the existence of
systems to track and retrieve public records. Conversely, the following aggravating factors
will likely increase the statutory penalty: (1) a delayed response, especially in circumstances
making time of the essence; (2) lack of strict compliance with all the PRA procedural
requirements and exceptions; (3) lack of proper training and supervision of personnel and
response; (4) unreasonableness of any explanation for noncompliance; (5) negligent,
reckless, wanton, bad faith, or intentional noncompliance with the PRA; (6) dishonesty; (7)
potential for public harm, including economic loss or loss of governmental accountability;
(8) personal economic loss; and (9) a penalty amount necessary to deter future misconduct
considering the size of the agency and the facts of the case. In light of the above
considerations, the Court determined that the $15 a day penalty in Yousoufian was
manifestly unreasonable. Whether criteria utilized in awarding daily penalties should
include economic loss to a requestor is among the issues to be revisited by the court on the

re-hearing.
F. The Public Records Act is preempted by the Gramm-Leach-Bliley Act-
Ameriquest Mortgage Company v. State Attorney General, 148 Wash. App.

145 (Jan. 6, 2009)

In Ameriquest, a law firm made a PRA request to the Washington Attorney’s General
Office (AGO) seeking production of confidential customer loan files the AGO had obtained

during litigation with Ameriquest Mortgage. The files contained private information of
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Ameriquest’s customers. The Washington Court of Appeals Division 2 held that the federal
Gramm-Leach-Bliley Act, which obligates financial institutions to protect their customers’
nonpublic information, preempted the PRA,; thus, disclosure of the customers’ protected
private information was prohibited.

G. The Deliberative Process Exemption from Disclosure of Public Records

Does Not Apply to Documents Regarding Completed Lease Negotiations
— West v. Port of Olympia, 146 Wash. App 108 (2008)

In West, citizens requested documents from the Port of Olympia regarding lease
negotiations with the Weyerhaeuser Company. The Port refused to disclose the documents
based on the deliberative process exemption which exempts preliminary drafts, notes,
recommendations, and intra-agency memorandums in which opinions are expressed or
policies formulated during the decision-making process. However, the Washington Court of
Appeals Division 1 ruled that the deliberative process exemption did not apply to documents
pertaining to the Port/Weyerhaeuser lease because the lease was already executed. West
makes it clear that once the decision making process is over, the deliberative process
exemption no longer protects documents prepared in anticipation of the decision making
process.

H. Metadatain the Electronic Version of an E-mail is Subject to Disclosure

Under the Public Records Act — O’Neill v. City of Shoreline, 145 Wash.
App. 913 (2008)

In O’Neill, a citizen requested a copy of an email that the Deputy Mayor of the City

of Shoreline acknowledged receiving at a public meeting. The deputy mayor deleted the top

four lines of the header on the email before providing it to the requestor. In subsequent

public record requests the citizen sought the metadata associated with the email so she could
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determine who the email had been sent from.

The Washington Court of Appeals Division 1 ruled that the metadata associated with
the email, or at least some portion of it, fell within the broad definition of a “writing” under
the PRA. The term "metadata” is not defined in the statute or common dictionaries, but the
Court of Appeals adopted the definition of "information describing the history, tracking, or
management of an electronic document.” O'Neill, 145 Wash. App. at 919, n. 2. Further, the
Court found that the metadata contained information that related to the conduct of
government or the performance of governmental functions. Accordingly, the metadata fit
squarely within the statute’s definition of a public record. O’Neill demonstrates how courts
may construe the PRA in light of new technology, and the decision likely opens the door for
other medium to be considered public records. Significantly, the court noted that since none
of the metadata had been deleted, the City would be required to search its hard drive for
responsive records. The Supreme Court has granted review of this case.

l. The Department of Corrections Did Not Violate the Public Records Act

When It Issued and Mailed Public Records Requested By an Inmate, but
Used the Jail Mail Policy to Withhold the Records — Livingston v.
Cedeno, 164 Wash.2d 46 (2008)

Michael Livingston, an inmate incarcerated at the Olympic Corrections Center,
requested training records of a corrections officer from the Department of Corrections
(DOC). The DOC copied and mailed the requested records. Upon arrival at the Olympic
Corrections Center, jail personnel labeled the records contraband under a mail policy

adopted pursuant to RCW 72.09.530 and confiscated them. Livingston sued claiming that

the DOC violated the PRA when it withheld the records under the mail policy.
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The Supreme Court of Washington, in a 5-4 decision, ruled that the PRA and the mail
policy were distinct requirements, and application of the mail policy to public records upon
their arrival at a correctional institution did not amount to impermissible denial of access
under the PRA. The majority opinion opens the door for denial of access to public records
based on rules adopted pursuant to statutory provisions that do not constitute other statutes
that specifically restrict information or records under RCW 42.56.070(1).

J. School File Exemption Does Not Apply to Records Simply Placed into a

Student File — Lindeman v. Kelso School Dist. No. 458, 162 Wn.2d 196
(2007)

In Lindeman, the parents of a student who was involved in an altercation on a school
bus sought the school bus’s surveillance tape under the PRA. The District denied the public
records request, claiming that the videotape fell under former RCW 42.17.310(1)(a), which
exempts "personal information in any files maintained for students in public schools, ..." Id.
at 200. The Supreme Court agreed with the parents, narrowly construing the student file
exemption and holding that “[m]erely placing the videotape in a location designated as a
student's file does not transform the videotape into a record maintained for students.” Id. at
203. The Court determined the student file exemption was meant to apply to a student's

permanent file, and the records one would expect to find there, including grades,

standardized test scores, class schedules, and addresses.

K. Records Maintained by a Washington Agency that Could Threaten
Security and Provide Terrorist Information are Not Subject to
Disclosure - Northwest Gas Association v. Washington Utilities and
Transportation Comm’n, 141 Wash. App. 98 (2007)
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This case centers on several important conflicts between the public’s right to access
information about governmental operations and the government’s duty to protect the public
from potential terrorist acts both locally and nationally. Here, fourteen pipeline companies
brought an action against the Washington Utilities and Transportation Commission to enjoin
disclosure of a detailed map and attribute—level pipeline data (so-called "shapefile data") in
response to a newspaper's PRA request. The pipeline companies are required to file the
requested data with the Washington Utilities and Transportation Commission per WAC 480-
75-600. The newspaper sought the records following a natural gas pipeline explosion that
killed three people in Bellingham, Washington.

The pipeline companies argued the records were exempt under RCW 42.56.420(1),
the "acts of terrorism” exemption, and RCW 42.56.540, which excludes disclosure of
otherwise public records when that disclosure would not be in the "public interest” and
would cause "irreparable damage" to government functions. The trial court sided with the
newspaper, finding the cited exemptions inapplicable to this case.

The Court of Appeals reversed and granted the pipeline companies their requested

injunction, holding that they had established a significant likelihood of success on the merits.
The Court stated that that the records, or portions thereof, were "assembled, prepared or
maintained to prevent, mitigate, or respond to criminal acts” and were thus exempt under the
criminal and terrorist acts exemption. Id. at 120; citing RCW 42.56.420(1). This case
suggests an increasingly common friction between an agency's mandated duty to collect
records from private entities and the statute's desire to keep such information private.

L. ""Substantial Compliance™ with Public Records Act is Inappropriate
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Standard to Apply on Judicial Review of Agency Action - Zink v. City of
Mesa, 140 Wash. App. 328 (2007)

In Zink, homeowners whose building permit for reconstruction of their fire-damaged
house had been "expired" by the City of Mesa, brought an action against the City for
disclosure of records under the PRA. After the trial court ruled in favor of the City, Division
Three of the Court of Appeals held that: "[A]dministrative inconvenience or difficulty does
not excuse strict compliance with Public Disclosure Act" and that "substantial compliance”
is an incorrect standard by which to judge an agency's compliance with its statutory duties.
Id. at 742. Upon remand, the trial court assessed statutory penalties of $246,000 against the
tiny city, which is now considering bankruptcy or disincorporation as a result.

The holding in Zink, if not the result for the City, is a good decision for public access
advocates, as the facts are quite remarkable: the Zinks filed 172 records requests over three
years to the City of Mesa, a Franklin County locale with a population of 425 and only three
or four employees in the Clerk’s office. The Court did not find the relative lack of manpower
an excuse for failing to comply with the statute, writing that, "[t]he City's good faith or
reasonableness does not determine whether it complied with the PDA in responding to the
Zinks' record requests. Good faith is only relevant to assessing the amount of damages to be
awarded for violations of the PDA." 1d. at 743. The Zinks, through a settlement with the
City of Mesa, were eventually awarded $175,000 in attorney's fees.

IX. INTERACTION BETWEEN COURTS
AND THE PUBLIC RECORDS ACT

A. ARE COURTS ""AGENCIES"" SUBJECT TO THE DISCLOSURE REQUIREMENTS
OF THE PUBLIC RECORDS ACT?
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Only "agencies," as defined by the PRA, or their "functional equivalents" are subject
to the Act's disclosure requirements. The PRA does not use the word "court" in its definition
of agencies. See RCW 42.56.010(1). Asaresult, inthe case of Nast v. Michels, 107 Wn.2d.
300, 730 P.2d 54 (1986), the state Supreme Court held that because "court" is not included in
the definition of "agency," court records were not subject to disclosure under the PRA. In
addition, according to the Nast court, the common law provided a citizen access to court
records through the county clerk’s office. Id. at 307.

In Buehler v. Small, 115 Wash. App. 914, 64 P.3d 78 (2003), an attorney requested
disclosure of a judge's bench notes on a laptop computer the judge used during criminal
sentencing. The Court of Appeals, relying on Nast, stated that "neither courts nor court files
are specifically included in the [PRA] and are not within its realm.” Id. at 918. More
recently, in Spokane & Eastern Lawyer v. Tompkins, 136 Wash. App. 616, 150 P.3d 158
(2007), the Court of Appeals held that because the Nast court made a point to refer to the
statutory definition of "agency" and the exclusion of the word "courts™ from the definition,
the law is settled in Washington that courts, and their records, are not subject to disclosure
under the PRA. Id. at 622 ("We conclude that under Nast's reasoning, the Spokane County
Superior Court is not an agency under the PDA,; accordingly, the trial court did not err in
denying ... access to the requested correspondence.”) Spokane & Eastern stretches the
exclusion of a wide variety of "court records" from disclosure because the records requested
(correspondence between the superior court and the Washington State Bar Association) do

not fall within the category of records relating to court proceedings (the pleading file) or
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records of a judge relating to a particular case. Rather, the records are likened more
generally to records of the administrative functions of courts.

This issue was recently brought before the Supreme Court again in the case of
Morgan v. City of Federal Way, supra. In Morgan, in addition to the attorney client and
attorney work product issues, the Washington Coalition for Open Government, as amicus
curiae, asked the Supreme Court to clarify that the requested report was an administrative
record maintained by the court, not the type of "court record" protected from disclosure
under Nast and Buehler. WCOG felt this was an important delineation to make, as Nast and
its protégé have the potential to exempt an extremely broad class of records from disclosure.

However, the Court's decision in Morgan made no mention of the distinction between "court
records” and "administrative records of a court,” and the issue remains unchanged from
Nash.’

B. CLARIFICATION OF STANDARDS REQUIRED FOR REDACTION OR SEALING
OF COURT RECORDS

In State v. Waldon, 148 Wash. App. 952, 202 P.3d 325 (February 23, 2009), the
appellate court was faced with the question of the correct legal standard to apply when ruling
on a motion to seal court records under General Rule 15. Ms. Waldon sought to have a 1985
theft conviction vacated and her court record sealed in order to assist her in finding
employment. Ms. Waldon pled guilty to one count of theft in 1985; by 1993, she had paid

all restitution and has not been charged or convicted of a crime since. Ms. Waldon brought a

® A separate but related lawsuit, City of Federal Way v. Koenig, still pending before the Supreme Court,
seeks to overturn the decision in Nast and gain greater access to court records under the PRA. As of the
time of writing, no decision has been rendered in this matter.
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motion to seal her court file in 2007, alleging that revised GR 15 provides an alternate means
of sealing court records than the factors originally established by Washington case law.

GR 15 (substantially revised in July, 2006) provides that, after hearing, the court may
order the file sealed or redacted "if the court makes and enters written findings that the
specific sealing or redaction is justified by identified compelling privacy or safety concerns
that outweigh the public interest in access to the court record.” The Court of Appeals held
that the standard announced in GR 15 must be read in conjunction with the longstanding test
of Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1986), which enunciated a
five-factor test to be applied before court files may be sealed or redacted. The court
determined that GR 15, in and of itself, is not a substitute for the constitutional requirement
of open access guaranteed by Article 1, Section 10 of the Washington state constitution.
Instead, revised GR 15 and Ishikawa must be read together to provide the proper analysis
before sealing or redacting a court record.

Division I of the Court of Appeals recently decided another case regarding a motion
to redact an electronic court record containing the full name of a person wrongfully named as
a defendant in an unlawful detainer action (a statutory eviction process). The proponent of
redaction argued that the electronic form of this record precludes her from viable rental
opportunities throughout the State of Washington because landlords use tenant screening
searches that discover the previously filed unlawful detainer and refuse to rent to her.
WCOG participated in the oral argument of this case on July 16, 2009, and argue that the
petitioner failed to satisfy the test set forth in Waldon for sealing or redaction: that is, the

claimed harm were too hypothetical and conjectural to meet the "imminent™ and "concrete™
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threat required before sealing or redaction can occur. Based upon the incomplete record
before it, the Court of Appeals remanded to the trial court for application of the proper legal
standard as articulated in Waldon; Rousey v. Indigo Real Estate Services, --- P.3d ---, 2009
WL 2711966 (August 31, 2009). No decision has been issued as of the time of writing. See
Rousey v. Indigo Real Estate Services, 61831-8 (Division | Court of Appeals).

X. CONCLUSION

For more information regarding the PRA and for a compilation of laws affecting
public disclosure of government information, the public may order copies of Access: A
Guide to Government Information, published by the Society of Professional Journalists,
available  through the  Washington  Coalition for Open  Government,

www.washingtoncog.org, or Tapping Officials’ Secrets: The Door to Open Government in

Washington, available through the Reporters Committee for Freedom of the Press, which
may be contacted at 703-807-2100 or at 1815 N. Ft. Myer Dr., Arlington, Virginia, 22209.
Information is also available from the Attorney General’s office at

http://www.atg.wa.gov/records/PRATour.shtml and from the Municipal Research and

Services Center of Washington at http://www.mrsc.org/Subjects/L egal/prd/prd.aspx.
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