


































































































































































































































































































































































































does not require subsequent actions taken in compliance with the act also be declared null and
void. There is a limited exception to the rule, however, if the decisions made in secret meetings
are only formally ratified in a public setting that formal ratification is null and void. The court
also noted that the fact that the actions taken by the task force in closed meetings are null and
void potentially under cuts the evidentiary foundation of the ordinance.

Heesan Corp. v. City of Lakewood, 118 Wn. App. 341, 75 P.3d 1003 (Div. 2 2003), was
another challenge to the Lakewood adult entertainment ordinance. Again the claim asserted that,
among other things, Lakewood’s adoption of the ordinance was in violation of the OPMA.
Although in Clark the Ninth Circuit suggested that nullifying the task forces closed meeting
under cut the evidentiary foundation of the ordinance, the court of appeals held that a city can
rely on different sources as evidence when enacting an ordinance. It held that an action to adopt
an ordinance that takes place at a proper open meeting is valid even if previous actions that lead
up to its adoption are held to violate the OPMA. Without further discussion the court found that
there was ample evidence in the record to support a finding that Lakewood properly enacted the
ordinance in an open public manner.

In Feature Realty, Inc. v. City of Spokane, 331 F.3d 1082 (9th Cir. 2003), Feature argued
that the city council ratified a settlement agreement reached in closed meetings by adopting in
subsequent open public meetings certain ordinances to fulfill the settlement. The city argued that
the settlement agreement was not valid because it had been reached in violation of the OPMA.
The Ninth Circuit found, however, that it is well established that where a governing body takes
an otherwise proper action later invalidated for procedural reasons, the body may retrace its steps
and remedy the defects by reenactment with the proper formalities. Here, however, the court
found that the city council’s approval of certain payments and actions implementing the
settlement were a far cry from retracing its steps and remedying the defects by reenactment with
the proper formalities. The court voided the settlement agreement.

In determining whether an action is null and void:
D Any action taken in violation of any provision of the OPMA is null and void;

2) Subsequent actions taken in compliance with the provisions of the OPMA,
however, are valid so long as the governing body retraces its steps and remedies the defects by
reenactment with the proper formalities;

3) Actions taken in violation of the OPMA that serve as the foundation for an
otherwise validly adopted final action may under cut the evidentiary foundation for that final
action; and

4) If actions taken in violation of the OPMA are only formally ratified in a meeting
in compliance with the OPMA, that formal ratification is also null and void.

C. Injunctions and Mandamus May Be Sought To Prevent Violations

Any person may commence an action either by mandamus or injunction for
the purpose of stopping violations or preventing threatened violations of this
chapter by members of a governing body.

36



RCW 42.30.130.

One who seeks a temporary or permanent injunction must show (1) that he has a clear
legal or equitable right; (2) that he has a well-grounded fear of an immediate invasion of that
right, and (3) that the acts complained of are either resulting in or will result in actual or
substantial injury. Washington Federation of State Employees v. State, 99 Wn. 2d 878, 665 P.2d
1337 (1983); Tyler Pipe Industries, Inc. v. Department of Revenue, 96 Wn. 2d 785, 638 P.2d
1213 (1982), vacated and remanded on other grounds, 483 U.S. 232 (1987).

In Protect the Peninsula’s Future v. Clallam County, 66 Wn. App. 671, 833 P.2d 406
(Div. 2 1992), at a regular meeting of the county commissioners, the commissioners went into an
executive session to discuss a shoreline permit application. At a later meeting, the
commissioners adopted a revised draft of the conditions for the permit. The trial court held that
the discussion and review of the draft application constituted an “action” and a violation of the
OPMA. The court of appeals agreed. The trial court had, however, refused to enter a
preliminary injunction. The court of appeals affirmed finding no well-grounded fear of further
violations of the OPMA. The court found no evidence that suggested the county commissioners
regularly hold meetings in violation of the OPMA or that it has threatened to do so in the future.

A court may issue a writ of mandamus to compel a public officer, tribunal, corporation,
or board to perform a nondiscretionary act required by law. RCW 7.16.160. The writ must be
issued in all cases where there is no plain, speedy or adequate remedy at law. RCW 7.16.170.

D. Public Officials Who Knowingly Violate the OPMA are Subject to Personal
Liability

Each member of the governing body who attends a meeting of such governing
body where action is taken in violation of any provision of this chapter
applicable to him, with knowledge of the fact that the meeting is in violation
thereof, shall be subject to personal liability in the form of a civil penalty in
the amount of one hundred dollars.

RCW 42.30.120(1).

A violation of this chapter does not constitute a crime and assessment of the
civil penalty by a judge shall not give rise to any disability or legal
disadvantage based on conviction of a criminal offense.

RCW 42.30.120(1).

Violation of the OPMA is not a criminal offense but a civil penalty. Members of a
governing body are subject to civil penalties only if they attend a meeting knowing that it was in
violation of the OPMA. Miller v. City of Tacoma, 138 Wn. 2d 318, 979 P.2d 429 (1999);
Cathcart v. Andersen, 85 Wn. 2d 102, 530 P.2d 313 (1978).

In Wood v. Battle Ground School Dist., 107 Wn. App. 550, 27 P.3d 1208 (Div. 2, 2001)
some of the writers of the e-mail expressed concerned about violating the OPMA indicating the
possibility of constructive knowledge. It shows an awareness of possible OPMA violations.
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E. Public Official Who Violate the OPMA May be Subject To Recall

In addition to the other remedies included in the statute, violations of the OPMA have
been charged as a basis for recall of an elected official.

1. Requirements for Recall

In Washington State, an elected official may only be subject to recall for cause.
WASHINGTON CONST. ART. I §§ 33 & 34 (AMEND. 8); Chandler v. Otto, 103 Wn. 2d 268, 274,
693 P.2d 71(1984). The courts are given responsibility to review recall petitions to determine
whether the allegations are sufficient to constitute cause. RCW 29A.56.110; Cole v. Webster,
103 Wn. 2d 280, 288, 692 P.2d 799 (1984). The recall petition must be both legally and
factually sufficient. In re Recall of Wasson, 149 Wn. 2d 787, 791, 72 P.3d 170 (2003).

To be legally sufficient the petition must identify substantial conduct clearly amounting
to misfeasance, malfeasance or a violation of his oath of office. Id. To be factually sufficient the
petition must allege facts that establish a prima facie case that the official committed an act of
misfeasance, malfeasance or violation of his oath of office. Id. The petition must state concisely
but in detail the facts, including the date, location and nature of each allegation. Teaford v.
Howard, 104 Wn. 2d 580, 586-87, 707 P.2d 1327 (1985). The allegations must be made with
sufficient precision and detail to enable the electorate and the public official to make informed
decisions about the recall process, and so that he can fairly defend himself. In re Recall of Lee,
122 Wn. 2d 613, 616, 859 P.2d 1244 (1993). The petition must also allege sufficient facts that
would indicate that the public official knowingly intended to commit an unlawful act. In re
Recall of Wade, 115 Wn. 2d 544, 548-49, 799 P.2d 734 (1990). Finally, the petitioner must have
personal knowledge of the facts underlying the charges that he brings. Wasson, 149 W. 2d at
791.

2. Legal Sufficiency

There has been some confusion over whether violation of the OPMA constitutes a basis
for a recall. Malfeasance requires the commission of an unlawful act. The court has held that
charges that an elected official violated the OPMA fall within the category of an act of
malfeasance since such conduct is alleged to have been unlawful and in violation of the laws of
the state. Bocek v. Bayley, 81 Wn. 2d 831, 837, 505 P.2d 814 (1973).

In In re Recall of Estey, 104 Wn. 2d 597, 707 P.2d 1338 (1985), the majority found that
because the charge did not specify whether the “action” was a decision by the board to discuss,
negotiate or award a contract, the charge was legally insufficient. The dissent found that the
school board’s failure to immediately adjourned its regular meeting to the school auditorium
constituted the willful failure to perform a duty and grounds for recall.

In In re Recall of Kast, 144 Wn. 2d 807, 31 P.3d 677 (2001), a recall petition charged
Kast with ejecting a citizen from a public meeting in violation of the OPMA. The Supreme
Court recognized that this could be misfeasance because it could be wrongful conduct that
interferes with the performance of official duty to allow citizens access to open public meetings.
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In Teaford v. Howard, 104 Wn. 2d 580, 707 P.2d 1327 (1985), the majority held that in
some instances a violation of the OPMA may constitute legally sufficient grounds for a recall,
but it did not specify in what instances it would and in what instances it would not. The dissent
held that a prima facie showing of misfeasance and malfeasance is established when three
directors make a decision without the others.

3. Factual Sufficiency

Like recall petitions that charge other acts of malfeasance or misfeasance, petitions that
charge violation of the OPMA must state concisely but in detail the facts, including the date,
location and nature of each allegation.

In Teaford v. Howard, 104 Wn. 2d 580, 707 P.2d 1327 (1985), the petition charged that
the school board violated the OPMA when three of five members held a secret meeting where
they discussed and decided to vote in the negative on an agenda item at the next regular meeting.
One of the three leaked their confidential discussions. What agenda item they agreed to vote on
was not specified in the recall petition. The majority held the charge was insufficient because it
failed to meet the statutory requirement of a detailed description of the act complained of; it did
not specify the particular agenda item. Four justices would have found the charge sufficient.

In In re Recall of Roberts, 115 Wn. 2d 551, 799 P.2d 734 (Dept. 1 1990), a petition
charging the town council of Friday Harbor with violating the OPMA by having a series of
closed secret meetings at which they drafted and agreed upon a ordinance for a building
moratorium. The Supreme Court found the charge was insufficient on its face because it
contained no details regarding the meetings.

There may be difficulty in satisfying the factual sufficiency requirements for alleging
violations of the OPMA. For example, “secret meetings” which are illegal are by their very
nature “secret” and therefore the details are difficult for any petitioner to allege.

4. Intent to Violate

There also is some confusion over the extent to which a recall petition much show the
official’s intent to violate the OPMA.

In Bocek v. Bayley, 81 Wn. 2d 831, 837, 505 P.2d 814 (1973), the Supreme Court found
the failure of the charge to allege that that board member knowingly participated in an unlawful
meeting was irrelevant since a charge of violating the OPMA implicitly alleges the elements of
the wrongful conduct including a knowledge that the meeting was held in violation of the law.

But in In re Recall of Estey, 104 Wn. 2d 597, 707 P.2d 1338 (1985), the majority found
that the petitioners did not have knowledge of the facts that indicated an intent by the board
members to commit an unlawful act — to meet in violation of the OPMA — and that therefore
the petition was insufficient. See also In re Recall of Roberts, 115 Wn. 2d 551, 799 P.2d 734
(Dept. 1 1990) (court found petition insufficient because it failed to allege facts indicating
members intended to violate OPMA); In re Recall of Beasley, 128 Wn. 2d 419, 908 P.2d 878
(1996) (petition for recall included no allegations of intent by board members to violate the
OPMA).
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In In re Recall of Anderson, 131 Wn. 2d 92, 929 P.2d 410 (1997), the Court held that
petitioners must have knowledge of facts indicating an intent to violate the OPMA. That may be
inferred from the facts. Where there are no allegations of intent to violate the OPMA and no
facts from which such intent may be inferred, the charges are factually insufficient.

5. Petitioner’s Personal Knowledge
In a recall case, the petitioner should at least have some knowledge.

In Teaford v. Howard, 104 Wn. 2d 580, 707 P.2d 1327 (1985), three of five directors held
secret meetings at which they committed to vote negatively on an item to be addressed in a
public meeting. The Court found the petition insufficient, in part, because it failed to indicate the
petitioner had knowledge of the facts upon which the stated grounds for recall were based other
than simply a belief that the charges were true.

Such a requirement, however, is likely to undermine enforcement of the OPMA. How is
it ever possible for the petitioner to have personal knowledge of a secret meeting at which he
does not participate? See also In re Recall of Roberts, 115 Wn. 2d 551, 799 P.2d 734 (Dept. 1
1990) (court found petition insufficient in part because petitioners lacked knowledge of facts
supporting charge); In re Recall of Beasley, 128 Wn. 2d 419, 908 P.2d 878 (1996) (court found
basis of petitioner’s knowledge of factual allegations insufficient).

In In re Recall of Davis, 164 Wn. 2d 361, 193 P.3d 98 (2008), the Supreme Court said
that although first hand knowledge is not statutorily required it has held that generally news
media articles do not form a sufficient basis for the personal knowledge required by the law.
There are, however, exceptions to this rule. If documents are published by the news media
which directly evidence misfeasance or malfeasance this may suffice to establish the petitioner’s
personal knowledge. In this case a port commissioner signed a memorandum assuring the CEO
severance upon his resignation. The petitioner claimed that it was done in violation of the
OPMA. The Court found the evidence failed to show the petitioner’s personal knowledge as
required to allege an act of malfeasance by a violation of the OPMA. (But the Court found that
the commissioner by signing the memorandum and potentially obligating the port acted without
the support of the other commissioners or the necessary public vote and thus acted outside the
scope of her duties in an improper manner.)

F. The Agency May Be Liable for Costs and Attorneys’ Fees

Any person who prevails against a public agency in any action in the courts
Jfor aviolation of this chapter shall be awarded all costs, including reasonable
attorney fees, incurred in connection with such legal action. Pursuant to RCW
4.84.185, any public agency who prevails in any action in the courts for a
violation of this chapter may be awarded reasonable expenses and attorney
fees upon final judgment and written findings by the trial judge that the action
was frivolous and advanced without reasonable cause.

RCW 42.30.120(2).

40



Where there was no meeting subject to the OPMA, and no violation of the OPMA, no
attorneys’ fees are available. Loeffelholz v. Citizens for Leaders with Ethics and Accountability
Now (C.L.E.A.N.), 119 Wn. App. 665, 82 P.3d 119 (Div. 2 2004). To recover attorneys’ fees and
costs, the petitioner must show only that a violation of the OPMA has occurred; he is not
required to show that the participants knowingly violated the act. Miller v. City of Tacoma, 138
Whn. 2d 318, 979 P.2d 429 (1999); see also Eugster v. City of Spokane, 110 Wn. App. 212, 39
P.3d 380 (Div. 3 2002) (knowledge element is required to impose civil penalties but is not
necessary element for award of attorneys’ fees).

In Schmitt v. Cape George Sewer Dist. No. 1,61 Wn. App. 1, 809 P.2d 217 (Div. 2,
1991), the sewer district commission held unscheduled meetings to discuss the guidelines for
verifying signatures on the petition for a ULID. Several meetings later the commissioners
adopted a resolution for the ULID. The claim was that the discussion at the unscheduled
meetings rendered the resolution null and void. The petitioners also sought their fees. The court
held that because the commissioners took no formal action at the earlier unscheduled meeting
and the ULID resolution passed at the regularly scheduled open meeting, the petitioners were not
entitled to fees based on a violation of the OPMA.
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Exhibit A

OPMA Cases
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Bocek v. Bayley, 81 Wn. 2d 831, 837, 505 P.2d 814 (1973)
Pierce v. Lake Stevens School Dist. No. 4, 84 Wn. 2d 772, 529 P.2d 810 (1975)

Mead School Dist. No. 354 v. Mead Education Assn., 85 Wn. 2d 140, 530 P.2d 302
(1975)

Port of Seattle v. Rio, 16 Wn. App. 718, 559 P.2d 18 (Div. 1 1977)

Port Townsend Publishing Co. v. Brown, 18 Wn. App. 80, 567 P.2d 664 (Div. 2 1977)
Cathcart v. Andersen, 85 Wn. 2d 102, 530 P.2d 313 (1978)

Equitable Shipyards, Inc. v. State of Washington, 93 Wn. 2d 465, 611 P.2d 396 (1980)
Kirk v. Pierce County Fire Protection Dist. No. 21,95 Wn. 2d 769 P.2d 930 (1981)

Henry v. Town of Oakville, 30 Wn. App. 240, 633 P.2d 892 (Div. 2 1981), rev. denied, 96
Whn. 2d 1027 (1982)

Dorsten v. Port of Skagit County, 32 Wn. App. 785, 650 P.2d 220 (Div. 1), rev. denied,
98 Wn. 2d 1008 (1982)

In re Recall of Estey, 104 Wn. 2d 597, 707 P.2d 1338 (1985)
Teaford v. Howard, 104 Wn. 2d 580, 707 P.2d 1327 (1985)
Refai v. Central Washington Univ., 49 Wn. App. 1, 742 P.2d 137 (Div. 3 1987)

Slaughter v. Snohomish County Fire Protection Dist. No. 20, 50 Wn. App. 733, 750 P.2d
656 (Div. 1), rev. denied, 110 Wn. 2d 1031 (1988)

Mason County v. Public Employment Relations Comm., 54 Wn. App. 36,771 P.2d 1185
(Div. 2), rev. denied, 113 Wn. 2d 1013 (1989)

In re Recall of Roberts, 115 Wn. 2d 551, 799 P.2d 734 (Dept. 1 1990)
Schmitt v. Cape George Sewer Dist. No. 1, 61 Wn. App. 1, 809 P.2d 217 (Div. 2 1991)

Snohomish County Improvement Alliance v. Snohomish County, 61 Wn. App. 64, 808
P.2d 781 (Div. 1 1991)

Salmon for All v. Department of Fisheries, 118 Wn. 2d 270, 821 P.2d 1211 (1991)
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Protect the Peninsula’s Future v. Clallam County, 66 Wn. App. 671, 833 P.2d 406 (Div.
2 1992), rev. denied, 121 Wn. 2d 1011 (1993)

In re Recall of Beasley, 128 Wn. 2d 419, 908 P.2d 878 (1996)

Organization to Preserve Agricultural Lands v. Adams County, 128 Wn. 2d 869, 913
P.2d 793 (1996) '

In re Recall of Anderson, 131 Wn. 2d 92,929 P.2d 410 (1997) (pre curiam)

Miller v. City of Tacoma, 138 Wn. 2d 318, 979 P.2d 429 (1999)

Wood v. Battle Ground School Dist., 107 Wn. App. 550, 27 P.3d 1208 (Div. 2 2001)
Clarkv. City of Lakewood, 259 F.3d 996 (9th Cir. 2001)

In re Recall of Lakewood City Council Members, 144 Wn. 2d 583, 30 P.3d 474 (2001)
In re Recall of Kast, 144 Wn. 2d 807, 31 P.3d 677 (2001) (per curiam)

Eugster v. City of Spokane, 110 Wn. App. 212, 39 P.3d 380 (Div. 3), rev. denied, 147
Whn. 2d 1021 (2002)

Feature Realty, Inc. v. City of Spokane, 331 F.3d 1082 (9th Cir. 2003)

Heesan Corp. v. City of Lakewood, 118 Wn. App. 341, 75 P.3d 1003 (Div. 2 2003), rev.
denied, 151 Wn. 2d 1029 (2004)

Eugster v. City of Spokane, 118 Wn. App. 383, 76 P.3d 741 (Div. 3 2003), rev. denied,
151 Wn.2d 1027 (2004)

Loeffelholz v. Citizens for Leaders with Ethics and Accountability Now (C.L.E.A.N.), 119
Wn. App. 665, 82 P.3d 119 (Div. 2), rev. denied, 152 Wn. 2d 1023 (2004)

Washington Public Trust Advocates v. City of Spokane, 120 Wn. App. 892, 86 P.3d 835
(Div. 3 2004)

ACLU of Washington v. City of Seattle, 121 Wn. App. 544, 89 P.3d 295 (Div. 1 2004)
Eugster v. City of Spokane, 121 Wn. App. 799, 91 P.3d 117 (2004)

Spokane County v. Specialty Auto & Truck Painting, Inc., 153 Wn. 2d 238, 103 P.3d 792
(2004)

Eugster v. City of Spokane, 128 Wn. App. 1, 114 P.3d 1200 (Div. 3 2005), rev. denied,
156 Wn. 2d 1014 (2006)

McDonald v. Pierce County Fire Protection Dist. No. 13,2006 WL 223740 (W.D. Wash.
2006) (unpublished)
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40.

41.

42.

Clover Park School Dist. No. 400 v. Washington State Board of Education, 2006 WL
401690 (Wn. App. Div. 2) (unpublished), rev. denied, 158 Wn. 2d 1016 (2006), cert.

denied, 550 U.S. 934 (2007)
In re Recall of Davis, 164 Wn. 2d 361, 193 P.3d 98 (2008)

Clawson v. Corman, 2010 WL 264995 (Div. 1 2010) (unpublished decision)
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10.

Exhibit B

OPMA Attorney General Opinions
in chronological order

AGO 1971 No. 33 (Applicability of Open Public Meetings Act to state and local
governmental agencies)

AGLO 1973 No. 12 (Applicability of the Open Public Meetings Act to county boards of
equalization and state board of tax appeals)

AGLO 1975 No. 53 (Applicability of Open Public Meetings Act to council on hearing
aids)

AGO 1983 No. 1 (Applicability of Open Public Meetings Act to services and activities
fees committees at colleges and universities)

AGO 1985 No. 4 (Applicability of Open Public Meetings Act to board of regents
consideration of president’s salary in executive session)

AGO 1986 No. 16 (Applicability of Open Public Meetings Act to a committee of the
governing body)

AGO 1991 No. 5 (Applicability of the Open Public Meetings Act to Small Business
Export Finance Assistance Center)

AGO 1998 No. 15 (Authority of county to restrict video and or sound recording of county
meetings)

AGO 2006 No. 6 (Applicability of Open Public Meetings Act when quorum of members
of governing body are present at meeting not called by that body)

AGO 2010 No. 9 (Applicability of Open Public Meetings Act to standing committee of
city council at which majority of city council members attend)
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
ARTHUR WEST, No. 39366-2-11
Appellant,

V.

WASHINGTON STATE, WASHINGTON PUBLISHED OPINION
ASSOCIATION OF COUNTY OFFICIALS,

Respondent,

WASHINGTON STATE ASSOCIATION OF
COUNTIES, WASHINGTON STATE
ASSOCIATION OF SHERIFFS AND
POLICE CHIEFS,

Defendants.

Quinn-Brintnall, J. — Arthur West appeals the dismissal of his claim that the Washington
Association of County Officials (WACO) violated the Open Public Meetings Act of 1971
(OPMA), ch. 42.30 RCW. West also appeals the imposition of CR 11 sanctions against him. We
hold that WACO is subject to the OPMA. Accordingly, we reverse the dismissal of West’s

OPMA claim and remand. In addition, we affirm the CR 11 sanctions against West.
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FACTS

In November 2008, West filed a complaint in Thurston County Superior Court against
WACO and the Washington State Association of Counties (WSAC) for violations of the Public
Records Act (PRA), ch. 42.56 RCW, the OPMA, and RCW 36.47.070 and .040. West moved
for summary judgment, arguing that Telford v. Thurston County Board of Commissioners, 95
Wn. App. 149, 974 P.2d 886, review denied, 138 Wn.2d 1015 (1999), held that WACO and
WSAC were subject to the public records portions of the PRA' and to the OPMA.

WACO filed a CR 12(b)(6) motion to dismiss, arguing that (1) West failed to allege any
particular violation of the PRA, (2) there is no actionable claim to enforce the legislative merger
request in RCW 36.47.070,> (3) West failed to allege any violation of the reimbursement
provisions of RCW 36.47.040,% and (4) WACO is not a “public agency” under the OPMA. West
responded to WACO’s motion, arguing that (1) WACO and WSAC were collaterally estopped
from arguing against his PRA and OPMA claims under Telford, and (2) he had standing to bring

the claims.

"' In 2005, the legislature recodified and renamed the Public Disclosure Act (PDA), former ch.
42.17 RCW (1973), as the Public Records Act (PRA), ch. 42.56 RCW. Laws of 2005, ch. 274, §
103. For clarity, we address the statute as “PRA,” even in the Telford context.

2RCW 36.47.070 provides,
It is the desire of the legislature that the Washington State Association of County
Officials, as set forth in chapter 36.47 RCW and the Washington State Association
of Counties, as set forth in RCW 36.32.350, shall merge into one association of
elected county officers. Only one association shall carry out the duties imposed by
RCW 36.32.335 through 36.32.360 and 36.47.020 through 36.47.060.

3 RCW 36.47.040 provides, “Each county which designates the Washington state association of
county officials as the agency through which the duties imposed by RCW 36.47.020 may be
executed is authorized to reimburse the association from the county current expense fund for the
cost of any such services rendered.”
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On March 27, 2009, the trial court granted WACO’s motion to dismiss finding that (1)
there was no PRA request made prior to West’s suit and a subsequent filing did not cure the fact -
that there was no violation giving rise to a cause of action, (2) there is no actionable claim for a
violation of the legislature’s merger request in RCW 36.47.070 against WACO, and (3) West’s
OPMA claim was unsupported by evidence overcoming the differences in the “public agency”
definitions in the PRA and OPMA.* The trial court then denied West’s motion for summary
judgment because it found that Telford, which addressed the campaign finance portions of the
PRA only, did not stand for the proposition that either WACO or WSAC are subject to the
OPMA.

On March 30, 2009, West filed a “Declaration re Continuing Fraud by WACO Counsel,”
alleging that counsel materially misrepresented WACO’s creation to the trial court. Clerk’s
Papers (CP) at 20. WACO’s counsel wrote a letter to West on April 3, requesting that he
withdraw the declaration or face motions to strike and for sanctions. Receiving no response,
WACO moved to strike West’s declaration and for CR 11 sanctions on April 17. The trial court
granted the motion on May 8, imposed $4,029 as CR 11 sanctions against West, and entered a
written order and judgment containing findings pursuant to CR 54(b). The trial court
simultaneously denied West’s motions for reconsideration and to amend his complaint to allege
that WACO violated the PRA.

West timely appeals the dismissal of his OPMA claim and the CR 11 sanctions.

* The trial court declined to dismiss West’s claims against WSAC, ruling that West had properly
alleged violations against WSAC and that this court’s holding in Telford regarding campaign
finances under the PRA could not be the subject of issue preclusion on a matter involving the
PRA for disclosure of public documents. Thus, only the dismissed OPMA claim against WACO
and the subsequent CR 11 sanctions imposed on West are presented in this appeal. CR 54(b).
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DISCUSSION
Open Public Meetings Act—Public Agencies

West asserts that our holding in Telford that WACO is an “‘agency” for purposes of the
campaign funding portions of the PRA precludes WACO from challenging whether it is subject to
the OPMA. Alternatively, West argues that if Telford does not preclude WACO from challenging
his OPMA claim,’ we should apply the Telford test to hold that WACO is the functional
equivalent of a “public agency” subject to the OPMA. For its part, WACO argues that the trial
court properly dismissed the OPMA claim because the definition of “public agency” in the OPMA
is narrower than in the PRA and unambiguously excludes WACO.

Both the triél court’s summary judgment claim dismissal and the question of law of
regarding whether collateral estoppel bars an action are subject to de novo review in this court.
Torgerson v. One Lincoln Tower, LLC, 166 Wn.2d 510, 517, 210 P.3d 318 (2009) (citing Troxell
v. Rainier Pub. Sch. Dist. No. 307, 154 Wn.2d 345, 350, 111 P.3d 1173 (2005)); Lynn v. Dep’t
of Labor & Ind., 130 Wn. App. 829, 837, 125 P.3d 202 (2005). The de novo standard also
applies to our review of a trial court’s granting of a CR 12(b)(6) motion to dismiss. Rodriguez v.
Loudeye Corp., 144 Wn. App. 709, 717, 189 P.3d 168 (2008) (citing Cutler v. Phillips Petroleum
Co., 124 Wn.2d 749, 755, 881 P.2d 216 (1994), cert. denied, 515 U.S. 1169 (1995)).

CR 12(b)(6) provides for dismissal of a complaint if it fails to state a claim on which relief

5 To prevail on his OPMA claim, West must demonstrate that (1) members of a governing body of
WACO (2) held a meeting (3) where the governing body took action in violation of the OPMA,
and (4) the members of the governing body had knowledge that the meeting violated the statute.
Eugster v. City of Spokane, 128 Wn. App. 1, 7, 114 P.3d 1200 (2005) (citing Fugster v. City of
Spokane, 110 Wn. App. 212, 222, 39 P.3d 380, review denied, 147 Wn.2d 1021 (2002)), review
denied, 156 Wn.2d 1014 (2006); Loeffelholz v. Citizens for Leaders with Ethics & Accountability
Now, 119 Wn. App. 665, 700-01, 82 P.3d 1199, review denied, 152 Wn.2d 1023 (2004).
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can be granted. Rodriguez, 144 Wn.2d at 717 (citing State ex rel. Pub. Disclosure Comm’n v.
119 Vofe No! Comm., 135 Wn.2d 618, 623, 957 P.2d 691 (1998)). Such dismissals are
disfavored and are warranted only if the trial court concludes, beyond a reasonable doubt, that the
plaintiff cannot prove any set of facts justifying recovery. Rodriguez, 144 Wn.2d at 717 (citing
Tenore v. AT&T Wireless Servs., 136 Wn.2d 322, 330, 962 P.2d 104 (1998), cert. denied, 525
U.S. 1171 (1999)). Under CR 12(b)(6), we presume all facts alleged in the plaintiff’s complaint
are true. Rodriguez, 144 Wn.2d at 717 (citing Tenore, 136 Wn.2d at 330). But we are not
required to accept the complaint’s legal conclusions as true. Rodriguez, 144 Wn.2d at 717-18
(citing Haberman v. Wash. Pub. Power Supply Sys., 109 Wn.2d 107, 120, 744 P.2d 1032, 750
P.2d 254 (1987)).

As an initial matter, we hold that the trial court properly concluded that Telford did not
preclude WACO from challenging whether it is subject to the OPMA. The doctrine of collateral
estoppel bars a second round of litigation of previously litigated issues that resulted in a final
judgment. Yakima County v. Yakima County Law Enforcement Officers Guild, 157 Wn. App.
304, 331-32, 237 P.3d 316 (2010). The party seeking to bar litigation of an issue based on
collateral estoppel must show that (1) the issue decided in the prior adjudication is identical with
the one presented in the second, (2) the prior adjudication ended in a final judgment on the merits,
(3) the party against whom collateral estoppel is asserted was a party or in privity with a party to
the prior adjudication, and (4) application of the doctrine would not work an injustice. Yakima
County, 157 Wn. App. at 331-32.

In Telford, we applied a four-factor balancing test to hold that WACO was an “agency”

for purposes of the campaign finance portions of the PRA. 95 Wn. App. at 162. The four factors
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used to evaluate an entity’s status under the PRA are (1) the entity’s governmental function, (2)
the entity’s government funding, (3) government control over the entity, and -(4) the entity’s
origin. Telford, 95 Wn. App. at 162-63. The Telford court did not discuss the OPMA. Here, the
trial court, relying on 2002 Op. Att’y Gen No. 2, found that because the parties in Telford had
agreed to limit the issues to whether WACO was a public agency subject to the campaign finance
portions of the PRA, the Telford court’s holding was limited to that issue. We agree.S

West’s assertion that the doctrine of collateral estoppel applies to preclude litigation on
the issue of whether WACO is required to hold open public meetings under the OPMA because
WACO has had the opportunity to litigate on the issue of whether it was subject to the campaign
finance portions of the PRA fails. The trial court did not err when it denied West’s motion for
summary judgment and dismissed his OPMA claim based on West’s collateral estoppel argument.

Next, we consider whether the Telford test is appropriate to evaluate WACO’s status
under the OPMA. WACO argues that because the OPMA does not include the PRA’s catchall
“other local public agency” language in its definition of “public agency,” the OPMA
unambiguously excludes associations like WACO. See Telford, 95 Wn. App. at 157-58 (holding
that the “other local public agenc[ies]” language renders the PRA definition ambiguous). West
argues that because the legislature enacted both the OPMA and PRA with the same intent, the
Telford test is appropriate for an entity’s evaluation under both Acts. See Livingston v. Cedeno,

164 Wn.2d 46, 52, 186 P.3d 1055 (2008); Telford, 95 Wn. App. at 159-60; see also RCW

8 We note, however, that the Telford test is fact-based—dependent on the governmental function,
funding, and control of the entity as a whole—not activity-based. Thus, as a practical matter, re-
engaging in a Telford analysis of a different issue or activity for the same entity under the same
statute will not likely result in a change of the entity’s status as an “agency” regardless of the
activity challenged.
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42.30.010 (“The people insist on remaining informed so that they may retain control over the
instruments they have created.”). |

In order to ascertain the meaning of the OPMA, we look first to its language. Cerrillo v.
Esparza, 158 Wn.2d 194, 201, 142 P.3d 155 (2006). If the language is not ambiguous, we give
effect to its plain meaning. Cerrillo, 158 Wn.2d at 201. As part of the determination of whether
a plain meaning can be ascertained, it is appropriate to look at the statute’s language in the
context of the statutory scheme as a whole. Belleau Woods II, LLC v. City of Bellingham, 150
Wn. App. 228, 240, 208 P.3d 5, review denied, 167 Wn.2d 1014 (2009). We derive a statute’s
“plain meaning” from all that the legislative body has said in the statute and related statutes which
disclose legislative intent about the provision in question. Belleau Woods I1I, 150 Wn. App. at
240 (citing Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9-12, 43 P.3d 4 (2002)).
But if a statute is ambiguous, we employ tools of statutory construction to ascertain its meaning.
Cerrillo, 158 Wn.2d at 201. A statute is ambiguous if it is “‘susceptible to two or more
reasonable interpretations, but a statute is not ambiguous merely because different interpretations
are conceivable.”” Cerrillo, 158 Wn.2d at 201 (internal quotation marks omitted) (quoting Kilian
v. Atkinson, 147 Wn.2d 16, 20-21, 50 P.3d 638 (2002)).

The legislature enacted the OPMA as part of a nationwide effort to make government
affairs more accessible and transparent. Laws of 1971, ch. 250. The OPMA declares that the
governing bodies of “all public commissions, boards, councils, committees, subcommittees,
departments, divisions, offices, and all other public agencies” are to take their actions and conduct
their deliberations openly. RCW 42.30.010, .030. The OPMA’s purpose is to permit the public

to observe the steps employed to reach a governmental decision. Eugster v. City of Spokane, 128
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Wn. App. 1, 7, 114 P.3d 1200 (2005) (citing Cathcart v. Andersen, 85 Wn.2d 102, 107, 530 P.2d
313 (1975)), review dénied, 156 Wn.2d 1014 (2006). "The intended result is to ensure
government accountability to the public by demonstrating that publicly funded agencies are
functioning as intended. And the OPMA contains the same strongly-worded declaration of public
policy as the PRA:

The people of this state do not yield their sovereignty to the agencies which

serve them. The people, in delegating authority, do not give their public servants

the right to decide what is good for the people to know and what is not good for

them to know. The people insist on remaining informed so that they may retain

control over the instruments they have created.
RCW 42.30.010; RCW 42.56.030.

RCW 42.30.020(1)(a) provides that “public agency” means “[a]ny state board,
commission, committee, department, educational institution, or other state agency which is
created by or pursuant to statute, other than courts and the legislature.” WACO is not a state
board, commission, committee, department, or educational institution. Thus, to fit the statutory
definition, WACO must qualify as an “other state agency which is created by or pursuant to
statute.” RCW 42.30.020(1)(a); see Telford, 95 Wn. App. at 158. This phrase is arguably
ambiguous because, unlike the PRA, the OPMA does not expressly define “state agency.”
Compare RCW 42.30.020(1)(a) with RCW 42.56.010(1). Nevertheless, because we construe the
OPMA liberally to reach its intended purpose, we hold that for purposes of the OPMA, a “state
agency” may be an association or organization created by or pursuant to statute which serves a
statewide public function. RCW 42.30.910. An entity is created “pursuant to” a statute if it is

created “in conformity with or in the course of carrying out [a statute], implying that what is done

is in accordance with an instruction or direction.” Cathcart, 85 Wn.2d at 104 (citing Knowles v.
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Holly, 82 Wn.2d 694, 702, 513 P.2d 18 (1973)). Accordingly, RCW 42.30.020(1)(a) requires
that an enabling statute exist prior to or be enacted simultaneously with the creation of an entity
carrying out a statewide public function.

The legislature formally created WACO in 1959. Laws of 1959, ch. 130, § 1 (“The
necessity and the desirability of coordinating the administrative programs of all of the counties in
this state is recognized by this act.”’); see RCW 36.47.010. Once recognized under the
Washington law, counties were “empowered” to designate WACO as a “coordinating agency
through which the duties imposed by [RCW 36.47.020] may be performed, harmonized, or
correlated.” Laws of 1959, ch. 130, § 3; see RCW 36.47.030. RCW 36.47.020 states broadly
that “[i]t shall be the duty of the assessor, auditor, clerk, coroner, sheriff, superintendent of
schools, treasurer, and prosecuting attorney of each county . . . to take such action as they jointly
deem necessary to effect the coordination of the administrative programs of each county.” See
also Laws of 1959, ch. 130, § 2. Once a county designates WACO as its coordinating agency,
WACO is entitled to a “reimbursement” from the county’s expense fund. Laws of 1959, ch. 130,
§ 4; see RCW 36.47.040.

WACO’s own actions caused it to be created “pursuant to” statute as required under the
OPMA. WACO actively sought and applied multiple times for statutory recognition in the RCW.
See Laws of 1959, ch. 130, § 3. It pursued legislative authorization to receive public funds from
counties and established itself as a statewide “coordinating agency” of county officials performing
their public duties. Telford, 95 Wn. App at 163 (WACO’s function 1s the “statewide coordination
of county administrative programs, declared by the Legislature to be a public purpose.”). The fact

that WACO initially conducted itself as a purely professional association among the state’s county
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officials does not abrogate its decision to become a recognized public agency in 1959.
Accordingly, we need not decide whether the Telford functional -equivalent test is appropriate in
this case to determine whether WACO is a public agency subject to the OPMA because WACO
satisfies the statutory definition of “public agency” outright. Telford informs but does not control
our decision here.

WACQ’s alternative argument that it cannot be a government body subject to the OPMA
because it lacks decision-making authority also fails. First, there is no rule-making authority
requirement for a public agency to be subject to the OPMA. Under RCW 42.30.020,” a
governing body subject to the OPMA may be a policy-making body and “WACO policy is
determined by an 18-member Board of Trustees made up of county officials from throughout the
state” who “meet four to five times a year.”® CP at 21. Second, even if there were such a
decision-making authority requirement, we are unconvinced WACO would not qualify. In
addition to its enabling legislation,” at least 10 other statutes address WACO and expressly

impose “public” duties on the association beyond those RCW 36.47.020 imposes on WACO’s

"RCW 42.30.020(2) provides,
“Governing body” means the multimember board, commission, committee,
council, or other policy or rule-making body of a public agency, or any committee
thereof when the committee acts on behalf of the governing body, conducts
hearings, or takes testimony or public comment.

8 A “meeting” subject to the OPMA is any meeting in which a governing body takes an “action.”
RCW 42.30.020(4). An “action” means “the transaction of the official business of a public agency
by a governing body including but not limited to receipt of public testimony, deliberations,
discussions, considerations, reviews, evaluations, and final actions.” RCW 42.30.020(3). A “final
action” means “a collective positive or negative decision, or an actual vote by a majority of the
members of a governing body when sitting as a body or entity, upon a motion, proposal,
resolution, order, or ordinance.” RCW 42.30.020(3).

? RCW 36.47.010-.060.

10
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members. '

When public dollars support activities by taxpayer-supported entities to which the
legislature has assigned specific statutory duties, performance of these duties must be verifiable by
members of the public. We acknowledge that not all WACO activities involve legislative
assignments. Although it advises the legislature on various matters, WACO itself does not have a
direct rule-making or regulatory function. Cf RCW 34.05.010(16), (18). We are also aware of
WACO’s express authorization to lobby the legislature on behalf of counties in a wide range of
matters. And we emphasize that we do not intend our decision here to chill WACO’s strategic
lobbying discussions or other advisory activities.!! Nevertheless, we hold that because elected

public officials perform WACO activities financed by public money with an express legislative

1 WACO, as a public coordinating agency, must (1) submit two nominees each for the coroner
and medical examiner positions of the Washington State forensic investigations council, (2)
convene a committee to coordinate the use of the latest technology to improve the administration
of missing person information, (3) work with volunteer experts to improve training in the area of
sudden infant death syndrome, (4) determine a funding formula for allocation of moneys to
counties for purposes of collecting legal financial obligations from former inmates who have
earned carly release from incarceration, and (5) file with the secretary of state a description of the
standard uniforms for sheriffs and deputies. RCW 2.56.190; RCW 36.23.110; RCW 36.28.170;
RCW 36.28A.100; RCW 43.103.040, .100. In addition, the legislature requires other public
agencies to consult with WACO prior to (1) establishing guidelines related to the statewide first
responder building mapping information system, (2) establishing a county preliminary budget for
the ensuing fiscal year, and (3) drafting environmental and growth management model ordinances
for use by counties, cities, and towns. RCW 36.28A.070; RCW 36.40.040; RCW 43.21C.130.
And the legislature permits the Department of Revenue to contract with associations such as
WACO to carry out its duty to conduct annual revaluations of taxable real property in each
county. RCW 84.41.030.

" RCW 42.30.110 permits public agencies subject to the OPMA to hold executive sessions, in
limited circumstances, which are not open to the public. For example, WACO may convene
executive sessions to discuss matters of national security, to consider the minimum price at which
real estate will be offered for sale or lease, to evaluate the qualifications of an applicant for public
employment, or to evaluate the qualifications of a candidate for appointment to elective office.
RCW 42.30.110(1)(a), (c), (g), (h).

11



No. 39366-2-11

mandate to act as a coordinating agency for the activities of Washington’s 39 counties, such
activities are subject to the OPMA. Accordingly, we reverse the dismissal of'West’s OPMA claim
and remand for further proceedings.

CR 11 Sanctions

West challenges the trial court’s imposition of $4,029 in CR 11 sanctions. We review a
trial court’s imposition of CR 11 sanctions for an abuse of discretion. Biggs v. Vail, 124 Wn.2d
193, 197, 876 P.2d 448 (1994). A tri’al court abuses its discretion when its order is manifestly
unreasonable or based on untenable grounds. Wash. State Physicians Ins. Exch. & Ass’'n v.
Fisons Corp., 122 Wn.2d 299, 339, 858 P.2d 1054 (1993).

CR 11 deals with two types of filings: (1) baseless filings and (2) filings made for an
improper purpose. MacDonald v. Korum Ford, 80 Wn. App. 877, 883, 912 P.2d 1052 (1996).
A filing is “baseless” when it is_“‘(a) not well grounded in fact, or (b) not warranted by (i) existing
law or (ii) a good faith argument for the alteration of existing law.”” MacDonald, 80 Wn. App. at
883-84 (quoting Hicks v. Edwards, 75 Wn. App. 156, 163, 876 P.2d 953 (1994), review denied,
125 Wn.2d 1015 (1995)). To impose sanctions for a baseless filing, the trial court must find not
only that the claim was without a factual or legal basis, but also that the attorney who signed the
filing did not conduct a reasonable inquiry into the factual and legal basis of the claim. Bryant v.
Joseph Tree, Inc., 119 Wn.2d 210, 220, 829 P.2d 1099 (1992).

On March 30, 2009, West filed a “Declaration re Continuing Fraud by WACO Counsel”
alleging that WACO counsel made material misrepresentations regarding WACO’s creation. CP
at 20. West did not point to any specific instances of misrepresentation; rather, he vaguely alleged

that WACQO’s website contained a statement contradicting WACO’s counsel’s allegedly

12
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fraudulent representations. WACO’s website states,

By January of 1955, legislation was introduced to add the Washington "State
Association of Elected County Officials in statute. The bill did not pass.
Determined county officials continued their efforts for four more years and
ultimately won passage of the legislation in 1959.

WACO commenced operation on March 1, 1960, with offices in Olympia.

CP at 22. WACO’s motion to dismiss stated,

WACO was created in the 1950s and has been a private, nonprofit corporation
since 1961. See Telford. .., 95 Wn. App. at 154-55. It is not a state agency, but

a private association of local officials who organized in 1953 . . . “to promote
more uniform procedure in respective county offices in order to better serve the
public.” Id.

CP at 62. The trial court found West’s declaration alleging that WACO’s counsel committed
fraud baseless because it was not well grounded in existing law or fact. We agree. Nothing in
WACQO’s counsel’s description of WACQ’s creation contradicts the statement on WACO’s
website. West has made no showing of reasonable inquiry to verify or specify any instances of the
alleged contradiction. Accordingly, we affirm the trial court’s imposition of CR 11 sanctions.
Judicial Bias

West alleges that the trial court was biased and that prejudice is shown by the imposition
of the CR 11 sanctions against him. A trial court is presumed to perform its functions regularly
and properly without bias or prejudice. In re Marriage of Meredith, 148 Wn. App. 887, 903, 201
P.3d 1056 (citing Wolfkill Feed & Fertilizer Corp. v. Martin, 103 Wn. App. 836, 841, 14 P.3d
877 (2000)), review denied, 167 Wn.2d 1002 (2009). We review a trial court’s denial of a
motion that it recuse for an abuse of discretion. Meredith, 148 Wn. App. at 903 (citing Wolfkill,
103 Wn. App. at 840). Due process, the appearance of fairness doctrine, and former Canon

3(D)(1) of the Code of Judicial Conduct (2002)'? require that a judge disqualify him or herself

13
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from hearing a case if that judge is biased against a party or if his or her impartiality may be
reasonably question;ed. Meredith, 148 Wn. App. at 903 (citing Wolfkill, 103 Wn. App. at 841).
The test for determining whether a judge’s impartiality might reasonably be questioned is an
objective one that assumes the reasonable person knows and understands all the relevant facts.
Sherman v. State, 128 Wn.2d 164, 206, 905 P.2d 355 (1995) (quoting /n re Drexel Burnham
Lambert Inc., 861 F.2d 1307, 1313 (2d Cir. 1988), cert. denied, 490 U.S. 1102 (1989)). The
party claiming bias or prejudice must support the claim with evidence of the trial court’s actual or
potential bias. State v. Dominguez, 81 Wn. App. 325, 328-29, 914 P.2d 141 (1996).

To the extent West argues that the imposition of CR 11 sanctions is evidence of trial court
prejudice, his argument fails. The trial court explained at length during the April 24, 2009 hearing
that West was given an opportunity to withdraw his baseless accusations of fraud against his
opposing counsel.'* The imposition of CR 11 sanctions evidences only West’s failure to comply
with court rules, not the trial court’s bias.'* Accordingly, we hold that the trial court did not

abuse its discretion when it declined to recuse.

12 Canon 2 Rule 2.11(A) is the correlating section of the current Code of Judicial Conduct,
effective January 1, 2011.

13 Although not an attorney, West was familiar with CR 11 and its consequences from his
previous experience as a litigator. Batten v. Abrams, 28 Wn. App. 737, 739 n.1, 626 P.2d 984,
review denied, 95 Wn.2d 1033 (1981). Regardless, a pro se litigant is held to the same standard
as an attorney.

14 West fails to cite to any portion of the record to support his bald assertion that the trial court
tolerated and encouraged WACO’s counsel’s comparison of West to notorious public figures of
ill repute. We do not address this portion of West’s argument. RAP 10.3(a)(6).

14
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Attorney Fees on Appeal

West does not request attorney fees on appeal. WACO requests reasonable attorney fees
under RAP 14.2 and 18.1(a) and sanctions under RAP 18.9. Because West prevails on his appeal
on the OPMA issue but WACO prevails on the CR 11 sanction issue, we decline to award costs
pursuant to RAP 14.2. We likewise decline to award WACO attorney fees pursuant to RAP 18.1.
Last, RAP 18.9(a) permits this court to impose sanctions upon a party who files a frivolous
appeal. No sanctions are warranted because West’s appeal on the OPMA issue is not frivolous.

Accordingly, we reverse in part, affirm in part, and remand for further proceedings

consistent with this opinion.

QUINN-BRINTNALL, J.
We concur:

VAN DEREN, J.

WORSWICK, A.C.J.
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I. SOURCES OF ACCESS RIGHTS AND LIMITATIONS

A. Washington State Courts

1.

Washington Constitution Article I, sec. 10: “Justice in all cases shall be
administered openly . . ..”

Washington General Rule 15: Sealing and Redaction of Court Records.

Washington General Rule 31(e): Requires redaction of social security
numbers, financial account numbers and driver’s license numbers from
court filings.

Washington General Rule 22: Sets out additional sealing rules for
sensitive information in family law cases.

B. Washington Federal Courts

1,

SMH-000 \ 650644 .doc
9/20/11 1:22 PM

First Amendment and Federal Common Law: Nixon v. Warner
Communications, 435 U.S. 589, 597 (1978); Foltz v. State Farm Mutual
Automobile Insurance Company, 331 F.3d 1122, 1135 (9th Cir. 2003).

Western District of Washington Local Rule 5(g): Sealing of court records.



General Order: requires redaction of some personal information from
court filings.

II. WASHINGTON CONSTITUTIONAL PRINCIPLES IN ACTION

A.

The Ishikawa factors: Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d
716 (1982). Court must consider five factors prior to closing a judicial

proceeding:

I Proponent of sealing/closure bears burden of showing a “compelling”
interest requiring sealing;

2. Opponents of sealing must have opportunity to object;

3. Sealing must be the least restrictive means available to protect the
compelling interest;

4, Court must weigh public interest in access to courts; and

5. Order must be no broader than necessary to protect the compelling

interest.

Dreiling and Rufer: Confirming that test applies to court records too.

L.

Dreiling v. Jain, 151 Wn.2d 900, 93 P.3d 861 (2004): Ishikawa factors
apply to dispositive motions.

Rufer v. Abbott Laboratories, 154 Wn.2d 530, 114 P.3d 1182 (2005):
Ishikawa factors apply to all motions, dispositive or not. Differs from
federal law.

No secret analysis: the closure hearing must remain on the record.

L.

SMH-000 \ 650644.doc

9/20/11 1 22 PM

Seattle Times Co. v. Serko, 170 Wn.2d 581, 243 P.3d 919 (2010), involved
sealing of trial exhibits previously entered in open court.

Washington Supreme Court confirms cannot close court, including
exhibits, unless does Ishikawa analysis on the record and sets out findings
supporting the order.




Statutes and rules cannot override Ishikawa requirements.

I

Courts must read statutes to be consistent with Ishikawa. Marriage of
R.E., 144 Wn. App. 393, 183 P.3d 339 (2008) (reading statute on sealing
family law records to require compelling interest so complied with
Ishikawa). ‘

Court rules that require automatic sealing are unconstitutional. n re
Detention of D.F.F., --- Wn.2d ---, 256 P.3d 357 (July 14, 2011) (striking
mental health proceedings rule as unconstitutional because it required
closed commitment hearings).

General Rule 15: Amended in 2006 to incorporate constitutional principles.

1.

2

SMH-000 \ 650644 .doc

9/20/11 122 PM

Rule applies to all state courts, including the appellate level.

Sealing requires compelling circumstances (rule has required since 1989).
Agreement of parties is not sufficient to justify sealing. GR 15(c)(2).
Court must make written findings. GR 15(c)(2).

Public interest must be considered in every case. GR 15(c)(2).

Court must identify “compelling privacy or safety concerns that outweigh
the public interest in access to the court record” before sealing. GR

15(c)(2).
(a) Sealing or redaction permitted by statute. GR 15(c)(2)(A).

(b) Sealing or redaction furthers a CR 26(c) prétective order.
GR 15(c)(2)(B). BUT don’t forget about the constitutional
requirement of “compelling interest.”

(c) A conviction was vacated. GR 15(c)(2)(C).

(d) Sealing or redaction furthers an RCW 4.24.611 order.
GR 15(c)(2)(D).

(e) Redaction includes “only restricted personal identifiers contained
in the court record.” GR 15(c)(2)(E).

® “another identified compelling circumstance exists that requires
the sealing or redaction.” GR 15(c)(2)(F).

Scope of sealing: “A court record shall not be sealed under this section
when redaction will adequately resolve the issues before the court.” GR

15(c)(3).



F. Timing on Hearing: Seattle Times Co. v. Serko, 170 Wn.2d 581, 243 P.3d 919

(2010).

1.

Trial court had entered ex parte order sealing exhibits used at trial; then set
for a full Ishikawa hearing later.

“In keeping with our state constitution’s mandate for open justice, court
rules require a hearing before court records are sealed or redacted.” 170
Wn.2d at 598 (emphasis in original).

G. Unsealing records: different standards for criminal and civil cases. GR

15(e).
1.

)]

Criminal cases: “A sealed court record in a criminal case shall be ordered
unsealed only upon proof of compelling circumstances . ...” GR
15(e)(2). But must be read in light of Ishikawa and its progeny.

Civil cases: must read in light of Ishikawa and its progeny as well.

(a)

(b)

(c)

Rule says unseal upon (1) stipulation of all parties or (2) “proof
that identified compelling circumstances for continued sealing no
longer exist.”

Dreiling made clear that proponent of closure s#ill bears burden of
proving that continued sealing is necessary.

In other words, if no proper Ishikawa analysis was conducted in
the first place, cannot require the proponent of openness to show
that circumstances justifying sealing no longer exist because they
never were shown in first place.

H. Limits to constitutional right of access.

1.
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Yakima County v. Yakima Herald-Republic, 170 Wn.2d 775, 246 P.3d 768

(2011).

(a)

(b)

Newspaper intervened in criminal trial and sought records
submitted to the court by public defenders that sought approval of
attorney’s fees for indigent clients.

Washington Supreme Court seemed to conflate Washington
constitution and federal constitution. Found no requirement that
trial court apply Ishikawa test before sealing because (1) orders
regarding requests for defense funding were not an issue in the
criminal trial; (2) there is no history of public attendance at a



3.
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(©)

(d)

hearing to request public funds; and (3) public attendance would
harm defendants’ rights.

Instead, found that GR 15 applied. Acknowledged trial court had
not properly sealed under GR 15(c). But remanded with
instructions for trial court to apply GR 15(e) and determine if
sealing remained appropriate. '

Unclear what this will mean or what type of court records will fit
within this paradigm.

Discovery, even if it occurs in court: Tacoma News, Inc. v. Cayce, ---,

Wn.2d

(2)

(b)

(©)

., - P.3d ---, 2011 WL 2790944 (July 14, 2011).

Deposition of witness in criminal case occurred in courtroom with
judge present. Court closed without Ishikawa analysis.
Newspaper filed mandamus action.

“The deposition was not introduced at trial and did not become
part of the court’s decision making process.” 2011 WL 2790944,
*1.

Washington Supreme Court ruled neither Article 1, Section 10, nor
First Amendment applied.

(1) “not every occurrence or event related to court proceedings
falls within the access to the courts provision.” 2011 WL
2790944, *3.

(i)  “mere discovery” not covered. Found that deposition was
mere discovery, and manner of taking did not change
status.

(iii)  Must look at nature of proceeding, not location where held.

Materials filed but not considered by court?

(a)

(b)

Washington Supreme Court considering issue now: Bennett v.
Smith Bunday Berman Britton, P.S., 156 Wn. App. 293, 234 P.3d
236 (2010), review accepted Bennett v. Smith Bunday Berman
Britton, PS, 170 Wn.2d 1020, 245 P.3d 774 (2011). Argument
scheduled for October 18, 2011.

Documents filed with response to summary judgment motion, but
not filed under seal. Case settled before trial court ruled on
summary judgment. Parties stipulated to retroactively seal the
documents. Third-party intervened to unseal. Trial court denied
because court had not read the summary judgment motion or the



Reality Check:

(©)

(d)

(e)

sealed documents and did not rule on the summary judgment
motion. Did not apply Ishikawa.

Division One affirmed. Reasoned that documents filed but not
considered by the court “have not become part of the court’s
decision-making process.” Good cause standard, rather than
Ishikawa, applied.

Distinguished its own decision, /n re Marriage of Treseler &
Treadwell, 145 Wn. App. 278, 187 P.3d 773 (2008), in which party
also moved to retroactively seal documents. In that case, the court
had considered some of the documents. Panel seems to say that if
there’s a question about whether the court considered documents,
Ishikawa applies.

Washington Supreme Court will need to decide where to draw the
constitutional line.

Division One’s ruling will be hard to apply. Does this mean a court must
itemize everything it looks at? Or does this reasoning only apply when a court
does not rule on a motion at all? And why does this apply to items that were
originally filed publicly and only later sealed? Unworkable and inconsistent
with past law.

1. GR 31: Additional limits on access.

Parties must redact social security numbers, financial account numbers
and driver’s license numbers from all records filed with the Court. GR
31(e).

Juror information, other than names, “presumed private.” Public can
petition trial court for more information “after the conclusion of a jury
trial” and upon showing “good cause” for access. GR 31(j).

Master jury source list information “presumed private.” Available on
showing of “good cause.” GR 31(k).

J. GR 22: Family law cases.

1.
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Rule recognizes that some types of documents routinely filed in family
law cases should be redacted or sealed.

Provides procedures for filing public and non-public versions.

Does not replace GR 15; refers to GR 15 for documents not addressed in
GR 22.



4.

The same constitutional standards apply in family law cases. Marriage of
R.E., 144 Wn. App. 393, 183 P.3d 339 (2008).

Lessons Learned.

L.

Proponent of sealing bears burden of showing harm that would result from

“disclosure.

Proponent of sealing must support its request with affidavits and concrete
examples where possible.

Discovery protective orders are not enough to justify sealing of court
records.

Orders that seal records should be limited in time if possible.
Redaction, rather than sealing, should be used whenever possible.
Third parties can object to sealing orders.

Blanket orders allowing confidentiality are disfavored.

III. METHODS OF ACCESS: LAW CLARIFIED IN 2011

A.

Civil Cases: Several options

1.

2.

Intervention for limited purpose

Separate declaratory judgment action

Criminal Cases: Mandamus Actions

1.

SMH-000 \ 650644 .doc
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Ishikawa involved mandamus action to Washington Supreme Court after
court denied request for open court. But Ishikawa did not require
mandamus; indicated any request for access is valid.

Seattle Times v. Serko, 170 Wn.2d 581, 243 P.3d 919 (2010).

(a) Confirms mandamus appropriate by requester in a criminal
proceeding.

(b) Separate declaratory judgment action not an option in criminal
cases



(©) Direct appeal too much of a delay, and third-party requesters are
not parties

Reality Check: Mandamus is extraordinary relief not granted often. Won’t work in the bulk
of cases involving sealed court record or court closures.

C. Criminal Cases: Intervention

1. Pre-2011 unclear whether allowed. State v. Bianchi, 92 Wn.2d 91, 593
P.2d 1330 (1979).

2. Supreme Court clarified and approved of post-trial intervention in Yakima
County v. Yakima Herald-Republic, 170 Wn.2d 775, 779, 246 P.3d 768
(2011).

(a) Criminal trial; media moved to intervene to unseal public defender
billing statements after trial. Parties objected; said no standing or
right to intervene.

(b) Supreme Court affirmed use of intervention in criminal case as
method to access court records after trial.

(©) Reasoning: (1) GR 15 anticipates that non-parties will move to
unseal records; (2) other courts have favored limited intervention;
(3) won’t interfere in criminal proceedings because trial over; (4)
allows criminal defendant to be a party; and (5) allows indigent
defendants to have counsel on the sealing issue.

(d) Left open question of intervention pre-trial and during trial.

Reality Check: Much more realistic method of access. Can obtain direct review, rather than
rely on mandamus.

IV. THE CHANGING LANDSCAPE: PRA OR ISHIKAWA?

A. Records held by courts: Ishikawa.
1. City of Federal Way v. Koenig, 167 Wn.2d 341,217 P.3d 1172 (2009).

(a) PRA request made for records held by Federal Way Municipal
Court, including correspondence of judges. Did not request case
files.

SMH-000\ 650644 .doc 8
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(b) Washington Supreme Court held that PRA did not apply because
courts do not meet the PRA’s definition of “agency.” Records
maintained by the court, case files or not, are not subject to PRA.

Yakima County v. Yakima Herald-Republic, 170 Wn.2d 775, 246 P.3d 768
(2011).

(a) PRA request made for documents held by court regarding approval
of fees for public defenders.

(b) Washington Supreme Court reaffirmed that the PRA does not
apply to records held by courts. Ishikawa and GR 15 are the
appropriate route.

B. Records held by agencies: PRA.

L.

PRA applies if an agency holds copies of the records, even if the records
also are filed with a court. Yakima County v. Yakima Herald-Republic,
170 Wn.2d 770, 246 P.3d 768 (2011).

Court sealing orders do not prevent disclosure of agency copies under
PRA unless they expressly say so. Id.

V. FEDERAL COURT ACCESS RIGHTS IN ACTION

A. Dispositive motions: Foltz v. State Farm Mut. Auto. Ins. Co., 331 F.3d 1122,
1135 (9th Cir. 2003).

L.

Requires “compelling interest” test when party tries to seal record
submitted with a dispositive motion.

Party proposing sealing bears burden of proof.

Similar procedural requirements as Washington law, and Washington
courts have explicitly endorsed the Foltz recommendations on dispositive
motions.

B. Non-Dispositive motions: Foltz and Kamakana v. City and County of
Honolulu, 447 F.3d 1172 (9th Cir. 2006).

1.

2.

SMH-000 \ 650644.doc
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Proponent of sealing only required to show “good cause” to seal.

Court still required to make findings and articulate its reasoning.



3. Washington state courts have not adopted this relaxed test for non-
dispositive motions; because of state constitution they require “compelling
interest.” But the recent Yakima County case seems to blur the
Washington/federal standards.
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Overview
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During this year's marathon session that lasted more than four and half months, lawmakers had the
daunting task of producing a balanced budget in the wake of the worst economic downturn in 80 years.
Many observers — including me — thought that painful process would limit the number of open records
and open meetings bill that would be considered. What happened was exactly the opposite. More than
80 bills impacting open government were introduced during the 2011 session.

Lobbyists for many government agencies — particularly those for the counties and cities — obviously
took the old maxim “in crisis there is opportunity” to heart and unleashed a long list of bills to make
access to public documents more restrictive or more expensive to the public. Under the guise of saving
money, of course. '

A full laundry list of legislation is included in the bill tracking lists produced by WCOG President Toby
Nixon. Proposals pushed by the local government lobby included:

* Charging requesters for research time if it took longer than five staff hours to fulfill a public
records request;

* Restrict members of the public from inspecting public records during normal business hours;

* Force a delay of 15 days before filing a public records lawsuit to force agencies and requesters
to confer beforehand;

* Force agencies to prepare a detail estimate of all costs related to a public records request.

All of these measures failed to advance very far in the legislative pipeline, but the fact that they were
introduced highlight the fundamental disconnect between many government agencies and the citizens
they purport to serve. Instead of recognizing that providing the public with information on how their
government operates is a core function of every government agency, citizens that seek that data are
viewed as sand in the gears of government. Or as a nuisance to be avoided.

That statement is not intended to diminish the fact that a small percentage of public records requests are
made in bad faith by people with axes to grind. Changes have been made to the records law in past
years — rolling requests, requirement for deposits for copies of information, etc. — designed to
discourage abuses exist but are not being used by many government entities. Agencies can also do a far
better job of segregating and redacting the tiny percentage of records they hold that are exempt for the
PRA — and routinely publish all other records to a website where citizens can access without human
assistance from an agency.

What Passed the Legislature — 2011

The most important legislation that passed and was signed by Gov. Gregoire was a change to the
penalty provisions of the Public Records Act. The mandatory minimum penalty of $5 per day has been



eliminated. Judges now have the discretion to award no penalties or some amount below $5. The $100
maximum penalty remains. A proposal to make the penalty range from $0 to $500 was stripped out in
committee. Separate legislation to deny penalty awards to all prison inmate records requests my passed
and signed by the governor.

On the open public meetings front, a potentially troubling measure, ESB 5764, was signed into law.
This bill merged the operations of the Spokane Intercollegiate Research Center and the Washington
Technology Center and allows the new agency's board of directors to conduct its meetings via
teleconference. As Toby Nixon sagely points out, “Even if the public were allowed to dial in and listen
to the board teleconferences, there is no meaningful way for the public to know which board member is
talking, or to observe non-verbal communication between board members such as facial expressions,
gestures, notes being passed, side conversations via instant message, etc.

“If the legislature wants to update the OPMA to enable governing boards of agencies to conduct
meetings electronically, it should undertake a complete study of all the issues involved and include all
stakeholders in the discussion, and not try to create a one-off teleconferencing capability by allowing a
public agency to meet under a statute provided only for private corporation boards of directors.”

A troubling development, indeed.



